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TAXES IN THE MEDITERRANEAN.
ANCIENT ROMAN PERSPECTIVE

PREFACE

Taxes of the Mediterranean Countries. Ancient, Medieval and Modern Perspective
was the title of the conference concerning public duties organised on 11 May 2012
at the University of Lodz. The broad title of the conference encouraged a large
number of scholars to participate in the conference. Most of them were scholars
of ancient and medieval times, usually interested in research on law and history.
An inaugural lecture - Fiscal village in the Byzantine Empire: the text of Marcian Trea-
ties — was delivered by Dr. Frederick Lauritzen from the Fondazione per le Scienze
Religiose Giovanni XXIII in Bologna.

The topics of the delivered and discussed papers included: the characteristics
of the sources of state incomes in the times of Caligula and Vespasian, the descrip-
tion of the Roman criminal offence known as peculatus, as well as the description of
the different tax reliefs and sequestration of goods ordered by court decree. More-
over, the question of possible reactions of the Roman criminal law against avoid-
ing the obligation to pay tax. This part of the proceedings, which was devoted to
times of the Early Empire, was concluded with a paper concerning the Roman tax
policy in Britain. Further papers concerned the profile of the tax collectors during
the Dominate and during the Byzantine times as well as the analysis of the most
important taxes collected on behalf of the state treasury in medieval Bulgaria.

The conference was organised by The Waldemar Ceran Research Centre for
the History and Culture of the Mediterranean Basin and South-East Europe (Cera-
neum) in cooperation with the Department of Roman Law and Centre of the Tax
Documentation and Studies.

The organisers would like to express their gratitude for help in organising the
conference to Prof. Wlodzimierz Nykiel, Rector of the University of £L.6dz and Di-
rector of the Centre of Tax Documentation and Studies of the University of £6dz,
Prof. Agnieszka Liszewska, Dean of the Faculty and Administration of the Uni-
versity of £Lodz, as well as to the colleagues from the Department of the History of
Byzantium and the Department of Roman Law of the University of £6dz.

dr Pawet Filipczak
dr Przemystaw Kubiak
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Krzysztof Amielanczyk (Lublin)

PECULATUS - SEVERAL REMARKS ON THE CLASSIFICATION
OF THE OFFENCE OF EMBEZZLEMENT OF PUBLIC FUNDS
IN ROMAN LAw

The Roman criminal law may interest the contemporary researcher due to the
Roman legislator’s original approach to the issue of the classification of types of
criminal offences (crimina). The offence of embezzlement of public funds - pecu-
latus' - is an interesting research subject matter in this respect. The origins of this
act being formally recognised as a criminal offence may be traced to the Law of the
Twelve Tables®. However, it is lex [ulia de peculatus by Emperor Augustus that seems
to be the most important law concerning peculatus®. Probably passed in 8 B.C.%,
it was then incorporated in the Corpus Iuris Civilis, providing changes in its in-
terpretation which had been extended by various legislative factors over several
hundred years®. Over that period of time some changes occurred in the originally
defined scope of formal features of this criminal offence, which remained in con-
stant concurrence with such criminal offences as crimen falsi or crimen furti. The
importance of the crime of embezzlement of public funds within the system of the
Roman public law is testified to by the appointment of a separate permanent court

' The only extensive work on peculatus is still the monograph by F. GNoLI, Ricerche sul crimen pe-
culatus, Milano 1979. See also: IDEM, Sulla repressione penale della ritenzione di ‘pecunia residua’ nella
‘lex Iulia peculatus’, RIL.CLSMS 107, 1973, p. 437-472 and: 1DEM, Cic., Nat. deor. 3,74 e lorigine della
»quaestio perpetua peculatus”, RIL.CLSMS 109, 1975, p. 331-341. On the lex Iulia peculatus cf. also
H.-D. ZIEGLER, Untersuchungen zur Strafrechtsgesetzgebung des Augustus, Miinchen 1964, p. 33.

2 Cf. the basic non-legal sources on crimen peculatus in the time of the Republic: CICERO, De officiis,
111, 18, 73; Trtus Livius, Ab Urbe Condita, 1, 37; XXV, 37; XXXVII, 58; AuLus GELLIUS, Noctes Atticae,
VII, 19. In the time of the Republic, cases of peculatus were tried first by the comitia and the Senate,
cf. Trrus Livius, V, 32; XXXVII, 51; XXXVIII, 54, and then by the quaestiones perpetuae, cf. CICERO,
Pro Cluentio, 53, 147; pro Murena, 20, 42. The predecessor of the lex Iulia peculatus may have been the
lex Cornelia de peculatu, although its name is not mentioned in the sources.

* The law may also have been passed by Julius Caesar.

* E GNouy, Sulla paternita e sulla datazione della ‘lex Iulia’, SDHI 38, 1972, p. 328-338.

° Basic sources: Digesta XLVIII, 13 (Ad legem Juliam peculatus et de sacrilegis et de residuis), rec. T. MoM-
MSEN, [in:] Corpus Iuris Civilis, vol. I, "*Berolini 1906 (cetera: Dig.); Codex lustinianus, IX, 28 (De crimine
sacrilegii), ed. P. KRUEGER, [in:] Corpus luris Civilis, vol. II, Berolini 1954 (cetera: CJ); Institutiones, IV,
18, 9; Pauli Sententiae, V, 27.
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of justice (quaestio perpetua) already in the time of the Roman Republic®. What also
draws attention is the multitude of penalties imposed by the court, ranging from
the death penalty, through the penalty of banishment, to fiscal penalties enriching
the state treasury, i.e. fines and property confiscation.

The present paper aims to present Roman regulations concerning peculatus
from the perspective of the methods of classifying its features as adopted by the
compilers, taking into account both the normative contents of original laws (cre-
ated by the original authors of these laws), as well as those added by later legislative
factors: emperors, the senate and jurisprudence.

1. Peculatus - the basic type of the offence of embezzlement of public funds

The study of the Julian law on embezzlement of public funds may be con-
ducted following the Justinian compilers’ order of discussion of jurists’ works as
adopted in Ad legem Iuliam peculatus et de sacrilegis et de residuis (Dig., XLVIIL, 13).
The work begins with a passage by Ulpian:

Dig., 48, 13, 1 (Ulpianus libro 44 ad Sabinum): Lege Iulia peculatus cavetur, ne quis ex pecunia sacra
religiosa publicave auferat neve intercipiat neve in rem suam vertat neve faciat, quo quis auferat
intercipiat vel in rem suam vertat, nisi cui utique lege licebit: neve quis in aurum argentum aes pub-
licum quid indat neve immisceat neve quo quid indatur immisceatur faciat sciens dolo malo, quo id
peius fiat.

Unlike in the case of maiestas, Ulpian did not undertake here to define the
offence and create a comprehensive and abstract formula for it. He clearly limited
himself to a literal account of the former law’s contents. With regard to the offence
of peculatus, the Julian law stipulated that no one was allowed to illegally lay hands
upon, remove or move money designated for sacral, religious or public purposes,
or convert it for his own use, or enable another person to lay hands upon, remove,
move or convert it for his own use, unless he was entitled to do so under the law.
Similarly, no one is allowed to add anything to, or mix with, gold, silver or copper
being property of the state treasury, with the intent of reducing its value, or know-
ingly and maliciously enable another person to do so.

Several significant observations concerning the Roman method of classifica-
tion stem from the analysis of Ulpian’s text. Some terms denoting criminal acts are
closely related, if not synonymous. The verb aufero means ‘illegally carry away, gain,
receive, remove or steal’, whereas the term intercipio — ‘carry away, intercept, steal,

¢ According to F. GNOLL, op. cit., p. 331 the account Cic. nat. deor. supports the hypothesis of the first
permanent quaestio for peculatus cases, being appointed prior to the period of Sulla’s criminal legisla-
tion, as opposed to the opinion of some scholars who claimed it was Sulla who first appointed the
questio perpetua in a peculatus case.

7 J. SONDEL, Stownik tacitisko-polski dla prawnikow i historykéw, Krakow 1997, p. 93.
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reduce, remove®. Now, therefore, why is the same criminal act denoted by two terms?
Moreover, concerning the interpretation of the further part of the law, if a perpetrator
converts public funds for personal use, he indeed also carries away, removes, appro-
priates or simply embezzles then. Converting public money for personal use is mere-
ly a logical consequence of its earlier appropriation. Why, then, is it also mentioned?

On the one hand, such a wording of the regulation reflects care for the proper
understanding of the legislator’s will by the addressees of the regulations. The indi-
cated variants of behaviour (in fact, not much, if at all, different from one another)
suggest a consciously intended ‘precision’ of regulation. On the other hand, how-
ever, such a regulation also in fact shows a lack of trust towards the judges applying
the law. The Roman legislator does not aim at a model of the most comprehensive
and abstract norm that would provide the widest range of factual circumstances,
the subsumption of which could be left to independently thinking judges.

The necessity to define specific forms of behaviour recognised as peculatus made
the Roman legislator enter the sphere of falsum. The act of alloying something with
gold, silver or copper is, indeed, an act of counterfeiting coins, which is liable to pu-
nishment under lex Cornelia de falsis (nummaria). This, therefore, resulted in a concur-
rence of regulations of two different laws with regard to one criminal act’. An obvi-
ous question arises how the problem of such a concurrence of regulations would be
solved. A rule which seems to have operated in practice was one that could be called
‘the rule of gaining independence’ by a new type of offence, by isolation of indepen-
dent and separate factual circumstances, so that the normative distinction of a specific
feature of the offence would determine the establishment of a new type of offence. In
this way, the offence of counterfeiting money belonging to the state treasure was sepa-
rated from the sphere of falsum, which originally was a type of the offence of forgery
with its multiple forms, involving different factual circumstances. Peculatus became an
independent type of offence (and not a graded type of falsum) as a result of being regu-
lated by an independent criminal law. Most probably, neither of the laws specified the
manner in which the court would deal with the concurrence thus created. The oftence
was probably classified based on a simple reasoning that the criminal act of pecula-
tus, involving counterfeiting money belonging to the state treasury, being handled by
a separate law, was no longer considered as falsum. In fact, to the Romans the problem
of the concurrence of regulations may have not, in fact, existed at all.

Let us also investigate a procedure of legislative technique that is known from
many other Roman criminal acts, namely the one of applying quite a broad for-
mula which would include both ‘directing of the commission of a criminal offence;,

8 Ibidem, p. 509.

° Another frequent problem of the Roman criminal law could be a situation where one act was
classified as two separate criminal offences at the same time (the so-called concurrence of criminal
offences). Just to give one instance: the act of killing a person could be at the same time classified both
as the offence of homicide (homicidium) and the offence of public violence (vis publica).
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as well as being an accomplice, an abettor or an accessory in the commission of
the felony. Thus, every offender who enabled the commission of prohibited acts
previously specified by the law was subject to criminal prosecution. The Roman
legislator seems to have supported the view that the defendant who, for instance,
opened the door of the treasure house and let another person in so that that person
committed a theft did not ‘steal’ or ‘misappropriate’ himself, yet could be said to
have been responsible for peculatus. Today, such an act would be classified as com-
plicity, without necessitating a separate specification from the legislator. Similarly,
the same would apply to the act of directing the commission of a criminal offence
or other forms of committing a felony. Thus, the above reveals the drawbacks of
the Roman theoretical thought. The procedure seems, however, to give a kind of
beginning to a theoretical distinction, which, nevertheless, has nothing to do with
the forms of committing a crime. It should rather be linked to the Romans’ intui-
tive understanding of causality as the relationship between the offender’s action
leading either directly or indirectly to the criminal effect, and this criminal ef-
fect itself. The Romans perfectly understood the essence of causality, which can be
proved based on the legis Aquiliae regulations.

The construction of the regulations on peculatus would thus involve making
a distinction between a situation where the offender directly committed an offence
(direct causal link), and one where the offender only created an opportunity for
committing a criminal offence, ‘contributing’ to it in some indirect manner (indi-
rect causal link). Such an act would be a causa criminis, although at the same time
being a criminal offence in itself according to the legislator’s will.

Thus it is vital to determine the function of the sciens dolo malo clause added in
the last sentence of the passage, particularly as it was not added with the previously
described factual circumstances. The sciens dolo malo clause, as well as its shortened
version dolo malo, quite regularly occurs in Roman leges iudiciorum publicorum, re-
minding - often too frequently - that the Roman crimina required the intent of the
offender’s actions. Sometimes it even seems useless, when a given type of criminal
offence, in its nature, requires the offender’s intent, and cannot be committed un-
intentionally. This must have been the case concerning the regulations on peculatus
- a criminal offence most usually committed by direct intent. The misappropria-
tion of public money must have, in principle, been intentional. However, as re-
gards the regulation on peculatus committed ‘indirectly’, the inclusion of the clause
was naturally most legitimate. It is not difficult, indeed, to imagine a whole range
of factual circumstances where a person unintentionally allowed another person
to have access to public money, without even realising that person would commit
the act of embezzlement. Thus, being in accordance with the style of the normative
language of Sulla and Augustus’s systemic legislation, the whole of Ulpian’s speech
may be recognised as faithful to the law’s original wording.

The type of the offence of embezzlement of public funds was subject to his-
torical evolution as a result of the interpretation or even legislative interpretation
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by emperors, the senate and jurists. a good example of the latter are the imperial
constitutions by Trajan and Hadrian:

Dig., XLVII, 13, 5, 4 (Marcianus libro 14 institutionum): Sed et si de re civitatis aliquid subripiat, con-
stitutionibus principum divorum Traiani et Hadriani cavetur peculatus crimen committi: et hoc iure
utimur.

As the offence of peculatus involved broadly-understood public funds, the legal
regulations adopted by emperors may tell us a lot not only about their fiscal policy
in the criminal law, but also, more broadly, about the management of the state’s
finances. It can be inferred from the passage that under the lex lulia de peculatus,
passed in 8 B.C,, the offence of embezzlement of public funds was recognised as
crimen only with reference to the city of Rome, whereas in other cities it was treated
as furtum (theft). Yet even Papinian (Dig, XLVII, 2, 82), several dozen years after
Hadrian’s time, said: Ob pecuniam civitati subtractam actione furti, non crimine pecula-
tus tenetur. According to the jurist, the theft of public money provided grounds for
a civil complaint, and not a charge of the offence of embezzlement of public funds.

Meanwhile, first Trajan and then Hadrian followed the example of their pre-
decessor, and passed constitutions under which they extended the force of Augus-
tus’s criminal law to all cities of the empire. In this way they wanted to protect local
finances more effectively. Most certainly, the threat of banishment to the island
coupled with the loss of citizenship and the confiscation of all property acted as
a more preventive measure than the traditional fines for furtum in private prosecu-
tion proceedings.

It cannot be explicitly established why Papinian, not recognising the theft of
public money as a criminal offence, put forward a thesis that is contrary to Trajan’s
and Hadrian’s constitutions. It is difficult to agree with B. d'Orgeval’s opinion that
this contradiction is only apparent, as Marcian talked about ‘the factual situation’
in force in most cities as a result of imperial constitutions directed to them, where-
as Papinian - about the legislative situation'. It is contradicted both by Marcian’s
approval of the constitution (et hoc iure utimur) and by the significance of imperial
constitutions as the law in force throughout the whole empire. It would sooner be
possible to assume that subsequent emperors could demonstrate various activity
within the sphere of protection of local finances against the designs of provincial
officials and not pass similar constitutions anymore, or on the contrary, confirm
them by new constitutions. There were several dozen years of history between Pa-
pinian and Marcian, and they were active during the reigns of numerous emperors
of the Antonine and Severan dynasties, which are sufficient reasons for the views
on the legislative situation as expressed by both jurists to differ. The legislative situ-
ation as regards the prosecution of the offence of embezzlement of public funds
in the provincial cities of the empire changed depending on the activity of a given

10" Cf. B. DORGEVAL, Lempereur Hadrien. Oeuvre legislative et administrative, Paris 1950, p. 319.
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emperor. Hadrian, and earlier Trajan, were the emperors who adopted a stricter
policy of repressing dishonest officials, by imposing severe penalties for the acts of
embezzlement, which included banishment and confiscation of property, in ex of-
ficio proceedings. It was a complete novelty. It was the first time since the passage of
lex Iulia de peculatus that the scope of the law had changed, and to a very significant
extent. Hadrian thus proved that he did not attempt to strengthen the empire by
more conquests, but rather wished to focus on activities consolidating the condi-
tion of the state in its current shape''.

Despite being quite precisely defined by the law, the type of the offence of em-
bezzlement of public funds, must have raised doubts when it came to applying the
law, in cases where the act the offender was charged with came close to theft (cri-
men furti) or forgery (crimen falsi). Such doubts, manifesting how particular types
of Roman criminal offences could concur, are expressed in Ulpian’s passage:

Dig.,, XLVII, 13, 8 pr.—1 (Ulpianus libro septimo de officio proconsulis): Qui, cum in moneta publica oper-
arentut, extrinsecus sibi signant pecuniam forma publica vel signatam furantur, hi non videntur adulterinam
monetam exercuisse, sed furtum publicae monetae fecisse, quod ad peculatus crimen accedit. 1. Si quis ex metal-
lis caesarianis aurum argentumve furatus fuerit, ex edicto divi Pii exilio vel metallo, prout dignitas personae,
punitur. Is autem, qui furanti sinum praebuit, perinde habetur, atque si manifesti furti condemnatus esset, et
famosus efficitur. Qui autem aurum ex metallo habuerit illicite et conflaverit, in quadruplum condemnatur.

According to the jurist, workers of a public mint who minted coins for their
own use using the public die, or stole already minted coins, did not commit the of-
fence of peculatus. Neither did they commit the offence of falsum in the form of coin
counterfeiting. Ulpian recognised them to be guilty of the charge of furtum, i.e. the
theft of public money, which according to him was only similar to the charge of
embezzlement of public money. What determined such a classification of the act?
The passage does not provide the jurist’s reasoning, i.e. the justification for the
above. It can only be inferred that the act could not be treated as falsum as money
was not forged. On the contrary, it was properly minted, though outside the legal
procedure of minting coins in the mint, and then misappropriated against the law.
As it seems, the act was not to be considered as the offence of peculatus as it was
not committed by a public officer and not while performing a public duty, but by
an ordinary worker employed at the mint for performing purely technical tasks.
It was a form of crimen furti, i.e. a theft prosecuted extra ordinem under imperial
constitutions, probably in the same manner as in the case of furtum, involving the
theft of ore from a mine, to be discussed below.

Namely, when a person stole gold or silver from an imperial mine, he was
convicted of theft under the edict of Emperor Antoninus Pius, and sentenced to
banishment or labour in a mine, depending on his social status. Conversely, a per-

"' Cf. A.R. BIrLEY, Hadrian. The Restless Emperor, London 1997 (Polish edition: Hadrian. Cesarz nies-
trudzony, trans. R. WISNIEWSKI, Warszawa 2002), p. 173, 180, 204.
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son who gave shelter to a thief was subject to the same liability as an offender con-
victed of aggravated larceny, and gained infamy. Any person in illegal possession
of gold from a mine and smelting it was sentenced to a fine of quadruple the value
of the gold.

Gradually, however, there could occur a tendency for a looser and looser in-
terpretation of the borders of the peculatus type of offence, which could be inferred
from a single record by the late-classical-period jurist Modestine, who classified
the theft of spoils of war as the offence of peculatus as well:

Dig,, XLVIII, 13, 15 (Modestinus libro secundo de poenis): Is, qui praedam ab hostibus captam subripuit, lege
peculatus tenetur et in quadruplum damnatur.

It seems unlikely for the Julian law on embezzlement of public funds to have
described the theft of spoils of war as peculatus: not only did none of the earlier
jurists ever mention such a crime, but also according to Modestine, it would al-
legedly be liable to a fine of quadruple the value, which, as already mentioned,
was rather imposed for the offence of theft (crimen furti), as distinguished from
peculatus.

Imperial constitutions as well as the jurist’s legal opinion providing proper
interpretation of the regulations, as included in the de officio proconsulis treatise
directed at magistrates, contributed to making the definition of the peculatus type
of offence mentioned by the Julian law more precise, which was certainly expected
by the courts of law.

In the time of Augustus, two separate types of the offence got isolated from
peculatus, which were sacrilegium (probably within one law — lex Iulia peculatus) and
the embezzlement of a specific kind of money, i.e. pecunia residua (probably within
a separate law — lex Iulia de residuis).

2. Embezzlement of res sacrae (sacrilegium) — a graded type of the offence
of embezzlement of public funds (peculatus)

In his Institutions, the jurist Marcianus referred to the content of the lex Iulia
peculatus regulations concerning the graded type of the offence of embezzlement
of public funds, which was sacrilegium':

Dig., XLVIII, 13, 4 pr.—1 (Marcianus libro 14 institutionum): Lege Tulia peculatus tenetur, qui pecuniam
sacram religiosam abstulerit interceperit. Sed et si donatum deo immortali abstulerit, peculatus po-
ena tenetur.

2 On sacrilegium see the work by A. DEBINSKI, Sacrilegium w prawie rzymskim, Lublin 1995, as well
as the literature discussed there (p. 21sqq), and F. GNOL1, Rem privatam de sacrosurripere’ (contributo
allo studio della repressione del Sacrilegium’ in diritto romano), SDHI 40, 1974, p.151-204; R. BAUMAN,
Tertullian and the Crime of Sacrilegium, JRH 4, 1967, p. 175-183.
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Under the Julian law on the embezzlement of public funds, any person is liable
for sacrilegium who carried away or intercepted any money set aside for sacral or
religious use, or anything else consecrated to gods. The stipulation that a perpetra-
tor of such acts was liable to punishment for peculatus meant that sacrilegium was
a type (graded type) of peculatus.

The mechanism of the isolation of sacrilegium from peculatus can best be fol-
lowed based on a passage by Paulus:

Dig,, XLVIII, 13, 11, 1 (Paulus libro singulari de iudiciis publicis): Sunt autem sacrilegi, qui publica sacra
compilaverunt. At qui privata sacra vel aediculas incustoditas temptaverunt, amplius quam fures,
minus quam sacrilegi merentur. Quare quod sacrum quodve admissum in sacrilegii crimen cadat,
diligenter considerandum est.

Like Ulpian in his discussion of maiestas, the jurist begins his discussion of
sacrilegium with an attempt to provide his own definition of the offence, creating
a possibly comprehensive and abstract formula for it. Thus, sacrilegium (sacrilege)
was a theft of sacred things (res sacrae) belonging to the Roman people. Stealing
such things from private individuals was not considered as the offence of sacrile-
gium, as such an act was recognised as a theft — crimen furti, though of a particular
kind. Those who stole res sacrae from private individuals, or robbed (private) un-
guarded sanctuaries of little significance, were liable to a more severe punishment
than ordinary thieves, yet a milder one than the one imposed on perpetrators of
sacrilegium. Being aware of the difficulties involved in the interpretation of the law,
Paulus advised a careful interpretation of the nature of a sacred place, or an act
resulting in the charge of sacrilegium.

Subsequently, Paulus referred to and endeavoured to discuss the definition of
the offence of peculatus created by another great jurist, Labeo:

Dig,, XLVIII, 13, 11, 2-3 (Paulus libro singulari de iudiciis publicis): Labeo libro trigensimo octavo poste-
riorum peculatum definit pecuniae publicae aut sacrae furtum non ab eo factum, cuius periculo fuit,
et ideo aedituum in his, quae ei tradita sunt, peculatum non admittere. Eodem capite inferius scribit
non solum pecuniam publicam, sed etiam privatam crimen peculatus facere, si quis quod fisco de-
betur simulans se fisci creditorem accepit, quamvis privatam pecuniam abstulerit.

Labeo defined peculatus as the theft of public money or money consecrated
to gods, committed by individuals not responsible for guarding it. Therefore, ac-
cording to Labeo, a guard watching a temple, could not commit the offence of
peculatus. Later in the passage, Labeo said that it was not only public, but also
private money that could be the subject of the charge of peculatus, if a person, with
the intent of the acquisition of a claim against the state treasury, received money
due to the treasury, even if the money he received was private'®. Thus, the features

A similar interpretative issue was discussed by Marcellus: Dig., XLVIIIL, 13, 14 (Marcellus libro 25 di-
gestorum): Peculatus nequaquam committitur, si exigam ab eo pecuniam, qui et mihi et fisco debet: non enim
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that distinguish the offence of peculatus are the personal features of the perpetrator
(the clerical function) and the damage caused to the treasury by any abatement of
its property. In the case of sacrilegium, however, the distinguishing feature of this
criminal offence was only the feature of the subject of the offence. It was enough
for an apparently ordinary theft to involve an item of res sacrae (or religiosae) to be
recognised as the offence of sacrilegium:

Dig., XLVIII, 13, 12, 1 (Marcianus libro primo iudiciorum publicorum): Divus Severus et Antoninus
quendam clarissimum iuvenem, cum inventus esset arculam in templum ponere ibique hominem
includere, qui post clusum templum de arca exiret et de templo multa subtraheret et se in arculam
iterum referret, convictum in insulam deportaverunt.

Dig., XLVIII, 13, 13 (Ulpianus libro 68 ad edictum): Qui perforaverit muros vel inde aliquid abstulerit,
peculatus actione tenetur.

In the above passages, the jurists discussed two cases presenting the essence
of the isolation of a graded type of the criminal offence of embezzlement of public
money, i.e. sacrilegium. In the former case, Marcianus informed about the imperial
rescript by Septimius Severus and Caracalla, accepting the sentence of banishment
to an island imposed on a young Roman man of noble birth, for placing in a tem-
ple a little chest with a man hidden inside, who, when the temple was closed, got
out of the chest, robbed the place of numerous items and hid in the chest again.
The whole thing was discovered, and the young man who had planned the theft
was named as a perpetrator of sacrilegium (today we would say he was the instiga-
tor of the crime). Ulpian, in turn, probably having some specific case in mind,
also mentioned the criminal liability for peculatus of a person who made a hole in
a temple’s wall (attempted theft), or robbed the temple in that way.

The type of the offence which sacrilegium was was probably an incentive to ex-
tend the application of the law to another group of factual circumstances. It cannot
be unambiguously determined who the author of this extension was, though it is
quite probable that it was introduced by the senate. Anyway, it is highly improb-
able for such a regulation to have been included in the original version of the law.
It is only known from a passage by Venuleius Saturninus:

Dig,, XLVIII, 13, 10 pr.—1 (Venuleius Saturninus ex libro tertio iudiciorum publicorum): Qui tabulam aer-
eam legis formamve agrorum aut quid aliud continentem refixerit vel quid inde immutaverit, lege
Tulia peculatus tenetur. 1. Eadem lege tenetur, qui quid in tabulis publicis deleverit vel induxerit.

pecunia fisci intercipitur, quae debitori eius aufertur, scilicet quia manet debitor fisci nihilo minus. According
to the jurist, the offence of peculatus was not, nonetheless, committed by a person who demanded
money from another person who was at the same time a debtor to the state treasury, as a debtor did
not stop to be one to the state treasury by the very fact that he paid money to a creditor who de-
manded it. It is difficult to determine to what extent the opinions of the two jurists are contradictory
to each other, due to too little information available as regards both factual situations.
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According to the jurist, other acts considered as the offence under the Julian
law on embezzlement of public funds included removing bronze plaques with the
text of the law, or an official agrarian map, or a plaque inscribed with any other in-
formation, or introducing changes to any of their parts, as well as removing public
notations or lawlessly adding anything to them. It may be doubted whether the
above criminal acts were actually included in the original Julian law. What is more
likely, they would have rather been introduced by the Senate and expanded the
type of the offence of peculatus at a later time:

Dig., XLVIIL, 13, 11, 5 (Paulus libro singulari de iudiciis publicis): Senatus iussit lege peculatus teneri
eos, qui iniussu eius, qui ei rei praeerit, tabularum publicarum inspiciendarum describendarumque
potestatem fecerint.

It can be inferred from the passage by Paulus that the scope of the application
of the Julian law was thus subject to quite a surprising extension that was con-
trary to the hitherto noticed assumption (particularly well-seen in Ulpian, Dig.,
XLVIII, 13, 1) that the subject of the offence was pecunia, whereas the offender’s ac-
tions should consequently involve its ‘embezzlement’ (peculatus). The broadening
in question is also far from the essence of sacrilegium, which in its nature involved
sacred things or those connected with the religious cult. Nonetheless, it must have
been a per analogiam approach on the part of the legislators to extend the same
protection as in the case of res sacrae and res religiosae to some public things (res
publicae) as well. As a matter of fact, the acts described by Venuleius Saturninus
and Paulus deserved to be recognised as a separate type of offence, yet the crime
was never given an independent name.

As in the case of the basic type of the offence of peculatus, the obstacle pre-
venting the proper qualification of the act as the offence of sacrilegium may have
also been the similarity to the oftfence of furtum — ordinary theft. The proper quali-
fication could have been facilitated by the imperial constitutions:

Dig,, XLVIIL, 13, 6 (Marcianus libro quinto regularum): Divi Severus et Antoninus Cassio Festo re-
scripserunt, res privatorum si in aedem sacram depositae subreptae fuerint, furti actionem, non
sacrilegii esse.

The passage refers to the text of Emperors Severus and Antoninus’s (i.e. Sep-
timius Severus and Caracalla’s) rescript issued to Cassius Festus, in which they
replied to his inquiry whether the theft of private items placed in a temple was con-
sidered to be the offence of sacrilegium. The negative reply to the above, in which
the emperors decided that the act was to be treated as an ordinary theft which was
merely liable to the actio furti, indicates that the distinguishing feature of the of-
fence of sacrilegium was the kind of the item stolen and not the place from which
it was stolen. a similar manner of classification as in the case of res sacrae was im-
posed by the emperors with respect to res religiosae:
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Dig,, XLVIIL, 13, 5, 3 (Marcianus libro 14 institutionum): Non fit locus religiosus, ubi thensaurus inve-
nitur: nam et si in monumento inventus fuerit, non quasi religiosus tollitur. Quod enim sepelire quis
prohibetur, id religiosum facere non potest: at pecunia sepeliri non potest, ut et mandatis principali-
bus cavetur.

On this occasion the interpretation of the Julian law regulations was included
in the imperial mandates. A treasure was not considered to be res religiosae just
because of the place where it was found. Thus, no money placed in a tomb was
treated as such unless it was among the things the burial involved. Therefore, it
must be assumed that the Romans would consider the theft of money from a tomb
to be the offence of furtum and not sacrilegium.

In the post-classical period, the offence of sacrilegium gained new meanings
apart from the one of ‘sacrilege’ (theft of res sacrae) that was known from the Julian
law. Some of them were less and others more remote from the original sense. They
included: lawless acts against the ruler, particularly disobeying imperial constitu-
tions, and acts against the religion accepted by the state*.

3. Embezzlement of pecunia residua (crimen de residuis) — a graded type of
the offence of embezzlement of public funds (peculatus)

The Latin term residuum meant outstanding (embezzled) money, or more pre-
cisely, the part (remainder, residue) of money'® which was unlawfully appropriated
by a person handling public money. Residua pecunia is the money thus embezzled
(misappropriated) by an official. In yet other words, there is a cash shortage in an
official’s purse after the settlement of public expenses.

The thirteenth title of Justinian’s Digest could suggest that emperor Augustus
passed one law on ‘peculatus, sacrilegium and residuum’. However, there may have
originally been more laws, which may be inferred from the consistent records by
Marcianus and Paulus in which they referred to the lex Iulia de residuis:

Dig., XLVIII, 13, 5 pr.—1 (Marcianus libro 14 institutionum): Lege Iulia de residuis tenetur is, apud quem
ex locatione, emptione, alimentaria ratione, ex pecunia quam accepit aliave qua causa pecunia pub-
lica resedit. 1. Sed et qui publicam pecuniam in usu aliquo acceptam retinuerit nec erogaverit, hac
lege tenetur.

Dig.,, XLVIII, 13, 2 (Paulus libro 11 ad Sabinum): Lege Iulia de residuis tenetur, qui publicam pecuniam
delegatam in usum aliquem retinuit neque in eum consumpsit.

The Julian law on outstanding money imposed criminal liability on a person
who appropriated any public money he was obliged to use for a specific purpose,
yet failed to act accordingly. As examples of this type of embezzlement, Marcianus

4 See extensively on the subject A. DEBINSKI, op. cit., p. 111sqq.
15 ]. SONDEL, op. cit., p. 840.
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mentioned the acts of misappropriation committed on the occasions of lease or
purchase agreements, or delivery of supplies (food rationing).

The type of offence discussed by both jurists could be described as ‘not ac-
counting for the remaining state money not used for the intended public purpose,
and its misappropriation. The appropriation of residua pecunia was thus the act
of retaining a part of the money in the purse, instead of using it for the specific
purpose. Here, unlike in the case of sacrilegium, a graded type of the offence of
peculatus was isolated due to its special distinguishing feature, which was the of-
fender’s manner of action. Although in this case public money is called pecunia
residua, it still remains the same subject of protection under this law. It is only the
offender’s manner of action that is slightly different in this case, namely he did
not quite ‘remove’ money from the state treasury, but rather caused a cash short-
age in the public purse. As regards the income and expenditure accounts, a part
of the money the official was trusted with was not accounted for in the public
expenditure account®.

What may also testify to a probably independent existence of lex Iulia de resi-
duis is Labeo’s view as presented by Paulus:

Dig., XLVIIL, 13, 11, 6 (Paulus libro singulari de iudiciis publicis): Eum, qui pecuniam publicam in usus
aliquos retinuerit nec erogaverit, hac lege teneri Labeo libro trigensimo octavo posteriorum scripsit.
Cum eo autem, qui, cum provincia abiret, pecuniam, quae penes se esset, ad aerarium professus reti-
nuerit, non esse residuae pecuniae actionem, quia eam privatus fisco debeat, et ideo inter debitores
eum ferri: eamque ab eo is, qui hoc imperio utitur, exigeret, id est pignus capiendo, corpus retinendo,
multam dicendo. Sed eam quoque lex Tulia residuorum post annum residuam esse iussit.

Having first mentioned the already known definition of the graded type of
the offence of embezzlement of public money involving pecunia residua, Paulus
then claimed, referring to Labeo’s view, that a person was not liable to pun-
ishment under the Julian law if he kept (appropriated) the money when he no
longer served as a public officer, but, as being a private individual then, he be-
came an ordinary debtor to the state treasury. Therefore, his successor to the
office was expected to enforce the claim by demanding a security, retaining the
debtor, or imposing a fine. However, as the jurist finally states, after one year,
the money misappropriated in the above way came to be considered as pecunia
residua anyway.

As can be inferred from the above passage, in the case of this type of peculatus
as well, at least in principle, the basic feature of the offence was the feature of the
offender, i.e. he had to be a public officer at the time of committing the offence.
The law’s inconsistency is probably only apparent: the possession of public money

16 Cf. also Dig., XLVIII, 13, 12 pr. (Marcianus libro primo iudiciorum publicorum): Hac lege tenetur,
qui in tabulis publicis minorem pecuniam, quam quid venierit aut locaverit, scripserit aliudve quid
simile commiserit.
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by a former public officer for a year after leaving the office made him a perpetrator
of embezzlement. It seems that the evidence of the commission of the offence of
misappropriation was not quite in that he committed the offence of embezzlement
after a year after leaving the office, but rather in the fact that he did not return the
money to the state treasury for such a long time.

4. Embezzlement of public funds - criminal sanctions and prescription
of the offence

Particular types of the offence of embezzlement of public funds were connec-
ted with various penalties. The basic type of the offence of peculatus was punished
by banishment, which derived from the aquae et ignis interdictio (prohibition of wa-
ter and fire) originally supplied by the law, loss of citizenship and confiscation of
property'. The embezzlement of pecunia residua was punished with a lighterpen-
alty, i.e. a fine of one third the amount due to the state treasury'. With respect to
the commission of the offence of sacrilegium, the penalty was to be imposed extra
ordinem. It was determined by some unspecified imperial mandates (and perhaps
other constitutions as well), obliging the imperial governors to absolutely prose-
cute perpetrators of acts of sacrilege, and punish them in proportion to the gravity
of the offence they committed'. The details concerning the extra ordinem modera-
tion of punishment, are provided by the following passage by Ulpian:

Dig.,, XLVIIL, 13, 7 (Ulpianus libro septimo de officio proconsulis): Sacrilegii poenam debebit proconsul
pro qualitate personae proque rei condicione et temporis et aetatis et sexus vel severius vel clemen-
tius statuere. Et scio multos et ad bestias damnasse sacrilegos, nonnullos etiam vivos exussisse, alios
vero in furca suspendisse. Sed moderanda poena est usque ad bestiarum damnationem eorum, qui
manu facta templum effregerunt et dona dei in noctu tulerunt. Ceterum si qui interdiu modicum
aliquid de templo tulit, poena metalli coercendus est, aut, si honestiore loco natus sit, deportandus
in insulam est.

In his work De officio proconsulis, addressed to provincial officers, Ulpian re-
commended a more sensible and prudent application of their vast authority. Ap-
parently, he must have been concerned about the incoming information concern-
ing the widespread practice of imposing very severe (cruel) types of death penal-

7" Dig., XLVIII, 13, 3 (Ulpianus libro primo de adulteriis): Peculatus poena aquae et ignis interdictionem, in
quam hodie successit deportatio, continet. Porro qui in eum statum deducitur, sicut omnia pristina iura, ita et
bona amittit.

'8 Dig., XLVIII, 13, 5 pr.-2 (Marcianus libro 14 institutionum): Lege Iulia de residuis tenetur is, apud quem
ex locatione, emptione, alimentaria ratione, ex pecunia quam accepit aliave qua causa pecunia publica rese-
dit... 2. Qua lege damnatus amplius tertia parte quam debet punitur.

¥ Dig., XLVIII, 13, 4, 2 (Marcianus libro 14 institutionum): Mandatis autem cavetur de sacrilegiis, ut prae-
sides sacrilegos latrones plagiarios conquirant et ut, prout quisque deliquerit, in eum animadvertant. Et sic
constitutionibus cavetur, ut sacrilegi extra ordinem digna poena puniantur.
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ties for the offence of sacrilege, such as being devoured by wild animals, burnt
alive or speared by a fork. He thus pleaded for the penalty of damnatio ad bestias
to be imposed only in cases where offenders were members of armed gangs and
robbed temples at night, whereas thieves who acted during the day and stole items
of little value, were to be sentenced to labour in a mine, or, in the case of persons
of a higher social status, exile to an island. It is difficult to determine the extent to
which Ulpian’s guidelines on penalties reached the consciousness of magistrates.
Paulus, indeed, did not hesitate to write straightforwardly: Sacrilegi capite puniun-
tur®. In the time of emperor Justinian, as follows from his Institutions, the penalties
for the offences provided by the Julian law were made uniform:

Institutiones, 1V, 18, 9: Lex Iulia peculatus eos punit, qui pecuniam vel rem publicam vel sacram vel
religiosam furati fuerint. sed si quidem ipsi iudices tempore administrationis publicas pecunias sub-
traxerunt, capitali animadversione puniuntur, et non solum hi, sed etiam qui ministerium eis ad
hoc adhibuerunt vel qui subtracta ab his scientes susceperunt: alii vero qui in hanc legem inciderint
poenae deportationis subiugantur.

The embezzlement of public funds was generally punished by death. The pen-
alty was imposed on public officers who were convicted of embezzlement, as well
as persons who assisted them or consciously received money from embezzlers.
Perpetrators of other offences specified by the law were sentenced to banishment.

Exceptionally interesting information on the criminal liability for the offences
discussed, is provided by the following passage by Papinian:

Dig., XLVIII, 13, 16 (Papinianus libro 36 quaestionum): Publica iudicia peculatus et de residuis et repe-
tundarum similiter adversus heredem exercentur, nec immerito, cum in his quaestio principalis ab-
latae pecuniae moveatur.

One principle of the Roman law and criminal procedure was that children
were not liable for their parents’ offences. However, the above passage seems to
indicate an exception to this rule. In cases of peculatus, embezzlement of pecunia
residua or crimen repetundarum, if perpetrators of the above offences died prior
to the conclusion of criminal proceedings, iudicia publica continued against the
successors of the offenders. Papinian claimed that the above was not unfounded,
as the fundamental subject matter of the proceedings was public money. Yet, the
jurist did not mention any details concerning this type of liability. Perhaps it only
involved the necessity to return the money misappropriated by the perpetrator
of the offence, which upon his death was inherited by his successor. Or, concei-
vably, the proceedings continued only in cases where the successor did not in-
tend to return the stolen money voluntarily, thus giving rise to a suspicion of
being equally guilty of the offence as the perpetrator who had misappropriated
the money (when still alive).

» Dig, XLVIIIL, 13, 11 pr.
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With respect to the liability for crimen peculatus, the Julian law specified
a short, five-year limitation period:

Dig., XLVIIL, 13, 9 (Venuleius Saturninus libro secundo iudiciorum publicorum): Peculatus crimen ante
quinquennium admissum obici non oportet.

Abstract. The offence of embezzlement of public funds - peculatus — is an interesting research subject
due to the Roman legislator’s original approach to the issue of the classification of types of criminal
offences (crimina). The paper aims to present Roman regulations concerning peculatus from the per-
spective of the methods of classifying its features as adopted by the compilers, taking into account
both the normative contents of original laws (created by the original authors of these laws), as well
as those added by later legislative factors: emperors, the senate and jurisprudence. The study of the
Julian law on embezzlement of public funds may be conducted following the Justinian’s title Ad legem
Iuliam peculatus et de sacrilegis et de residuis (Dig., 48, 13). Peculatus was the basic type of the offence of
embezzlement of public funds. In the time of Augustus, two separate types of the offence isolated
from peculatus, which were sacrilegium (probably within one law - lex Iulia peculatus) and embez-
zlement of a specific kind of money, i.e. pecunia residua (probably within a separate law - lex Iulia de
residuis). Despite being quite precisely defined by the law, the type of the offence of embezzlement
of public funds must have raised doubts when it came to applying the law, in cases where the act the
offender was charged with came close to theft (crimen furti) or forgery (crimen falsi).
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FunND COLLECTION THROUGH LITIGATION
BY THE STATE TREASURY IN THE ROMAN EMPIRE
(WITH SPECIAL REFERENCE TO THE FIRST
THREE CENTURIES A.D.)

One of the sources of revenue for the State Treasury was funds gained through
litigation pertaining in particular to confiscation arising from convictions for the
most grave crimes, especially those of a political nature. Publicatio bonorum, the
Latin name for this sanction, implies that the confiscated goods were due to ae-
rarium, that is the State Treasury: the verb publicare means to make “available to
the public”, “make something public property”, “to make public”. Over time, with
the personal treasury of the Emperor (fiscus) having been established as part of
the State Treasury, a portion of the confiscated property was designated to sup-
ply — apart from aerarium — both the above-mentioned personal treasury and the
personal property of the Emperor (patrimonium).

What calls for an explanation is the denotation (in fact, many denotations)
of the term fiscus. Taken literally, fiscus meant a basket; since baskets were com-
monly used as money depositories, the term started to be associated with private
funds'. During the Republic period, and then in the period of the Principate, fiscus
started to stand for public funds managed by a province administrator; for ex-
ample, when Tacitus mentioned that, following the earthquake in Asia, Augustus
ordered a 5-year public exemption for the inhabitants of the town of Sardes from
all State Treasury fees and fees due to the Emperor’s Treasury (quantum aerario
aut fisco pendebant®), by the latter he meant provincial funds®. At the outset of the

' E.g. fiscos parare, to prepare money (for a journey — LUCIUS ANNAEUS SENECA, Epistulae, CXIX, 5,

trans. R.M. GUMMERE, Cambridge Mass. 1953); to pay ex suo fisco, i.e. out of one’s own pocket (VALERIUS
Maximus, Factorum et dictorum memorabilium libri novem, V1, 2, 11, rec. K.E KEMPE, Lipsiae 1888).

> Tacrtus, Libri ab excessu divi Augusti, 11, 47, ed. PK. HUIBREGTSE, vol. I, Groningen 1958 (cetera:
Tacrtus, Annales).

> See also e.g. MaRcus TuLL1us CICERO, In Verrem, 11, 3, 197, [in:] Scripta quae manserunt omnia,
rec. R. KLotz, vol. I, pars 2, Lipsiae 1869: Ego habebo et in cistam transferam de fisco; SUETON1US, De vita
caesarum / The Lives of the Caesars, 11, 101, trans. ].C. ROLFE, London-New York 1914 (cetera: SUETO-
N1US), vol. I: tertio [sc. volumine] breviarium totius imperii, quantum militum sub signis ubique esset, quantum
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Principate, the discussed term, in both its above-mentioned meanings, began to
make reference to the Emperor: first of all, it could denote his private property, also
called patrimonium. Numerous fragments of Res Gestae Divi Augusti, in which the
Emperor calculates the expenditures from his own property incurred for public
use, exemplify this. The document itself was described as a record of what Augus-
tus achieved and of the expenditures he incurred for the State (quas in rem publi-
cam populumque Romanum fecit). Apart from diverse expenditures on military and
victualling for the Roman people, one needs to mention expenditures on temples
and sanctuaries raised by Augustus, costs incurred for the renovation of public
buildings, for putting together the games and, last but not least, funds deployed
to construct Aqua Virgo and refurbish other aqueducts®. Many of those expenses
were ideologically construed as emanating from the liberalitas of the princeps. Elio
Lo Cascio points out that distributions of coin (congiaria) and of corn (frumen-
tationes) to the metropolitan plebs, handouts to the troops (donativa), and more
generally personal gifts of the emperor were the clearest expression of this ideol-
ogy. But the involvement of the imperial financial administration in the provision
of infrastructure such as roads, aqueducts, bridges, and harbors fell in the same
category of indulgentia’®. Described in Res Gestae, such generosity of the princeps in
deploying funds from the State Treasury was on the one hand attributable to moral
responsibility for the well-being of the Empire, but, on the other, strengthened his
influence on the State’s finances and administration in a major way®. The term un-
der discussion understood as the private property of the Emperor can be found in
a well-known extract from De beneficiis by Seneca:

Caesar omnia habet, fiscus eius privata tantum ac sua et universa in imperio eius sunt, in patrimonio
propria. Quid eijus sit, quid non sit, sine diminutione imperii quaeritur; nam id quoque, quod tamgq-
uam alienum abiudicatur, aliter illius est.”

pecuniae in aerario et fiscis et vectigaliorum residuis (cf. TacrTUS, Annales, I, 11); SUETONIUS, IV, 16, 1: Ra-
tiones imperii ab Augusto proponi solitas sed a Tiberio intermissas publicavit (cf. CAsstus D10 COCCEIANUS,
Historia Romana, LIX, 9, trans. E. CARY, H.B. FOSTER, vol. VII, Cambridge 1959 [cetera: D10 Cass1us]).
* Cf. D1o Casstus, LIII, 21; LIV, 11, 7; FRONTINUS, The Strategems and the Aqueducts of Rome, 11, 128,
trans. C.E. BENETT, Cambridge 1961.

> E. Lo Cascio, The Early Roman Empire: the State and the Economy, [in:] The Cambridge Economic His-
tory of the Greco-Roman World, ed. W. SCHEIDEL, ]. MORRIS, R. SALLER, Cambridge 2007, p. 632. Ac-
cording to the author, imperial expenditure complemented expenditure by the municipalities and
by private benefactors and was chiefly directed at big projects which could not otherwise have been
funded: the construction of the two big harbours at the mouth of Tiber or the draining of the Fucine
Lake are among the most prominent examples. On the influence of emperors’ policy on economic
growth see more: R.B. HITCHNER, The Advantages of Wealth and Luxury. The Case for Economic Growth in
the Roman Empire, [in:] The Ancient Economy. Evidence and Models, ed. ].G. MANNING, I. MORRIS, Stan-
ford 2005, p. 208sq.

¢ C.H.V. SUTHERLAND, Aerarium and Fiscus during the Early Empire, AJP 66.2, 1945, p. 155.

7 Lucius ANNAEUS SENECA, De beneficiis, VII, 6, 3, [in:] IDEM, Moral Essays, trans. ].W. BASSORE,
vol. ITI, Cambridge 1958 (cetera: SENECA, De beneficiis).
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This is why, secondly, fiscus is associated with funds under the Emperor’s con-
trol, representing both his private property and the property of the public. Last but
not least, in broadest terms, it was used to describe the entire financial administra-
tion under the Emperor’s control®. The first literary publication in which the term
appeared with this meaning was in a piece by Seneca. There, while contemplating
the degree to which a promise is binding, the author states that he is not will-
ing to stand surety for an unspecified amount, and - which he apparently finds
equally vague - to assume liabilities towards the treasury: Sponsum descendam, quia
promisi; sed non, si spondere me in incertum iubebis, si isco obligabis®. In this context,
fiscus means the financial management exercised by the Emperor'®. With the pas-
sage of time, public property and revenue almost entirely fell under the Emperor’s
scrutiny; from the 3™ century onwards, the term fiscus used in classical Roman law
and literature became synonymous with aerarium'. Sometimes, lawyers tend to
accentuate the denotational difference between ratio privata or res privata, i.e. the
Emperor’s private property, and fiscus, understood as ‘state funds™2.

Judging by the way some of the trials were handled, one could get the impres-
sion that they were inspired on purpose, in order to confiscate and, consequently, to
supply not only public property, but the private treasury of the Emperors as well. As
early as in 26 B.C,, the Senate voted that the property confiscated from Cornelius
Gallus - appointed the first prefect of Egypt in 30 B.C., who fell into the disgrace of
the princeps, as he ordered that monuments of him be put up in the province that he
governed, and inscriptions on pyramids be made to praise his acts (also, Gallus cri-
ticised Augustus) — be adjudged in respect of Augustus”. In 6 A.D., as Archelaus, an
ethnarch from Judea, was sentenced to exile, his property was confiscated for the
benefit of the Emperor’s treasury, which may also mean the private Emperor’s fund*.
Tiberius, the successor of Augustus, was, to quote Tacitus, at least to a certain point
in time quite reluctant to yield to money (satis firmus adversus pecuniam'®). During the
litigation against Gnaeus Calpurnius Piso, accused of poisoning Germanicus, the

8 A.H.M. JoNES, The Aerarium and the Fiscus, [in:] IDEM, Studies in Roman Government and Law, Oxford
1960, p. 107; P.A. BRUNT, The “Fiscus” and its Development, JRS 56, 1966, p. 75.

° SENECA, De beneficiis, IV, 39, 3.

" A.H.M. JoNEs, op. cit., p. 107-108; see also: PLIN1US, Naturalis Historia, V1, 84, trans. H. RACKHAM,
Cambridge 1942; XII, 113, trans. H. RackHAM, Cambridge 1940 (cetera: PLINIUS).

"1 See e.g. Digesta XLIX, 14, 13 (Paulus), rec. T. MOMMSEN, [in:] Corpus Iuris Civilis, vol. I, *Berolini
1906 (cetera: Dig.); XLIX, 14, 15 (Tunius Marcianus).

12 See e.g. Dig., XLIX, 14, 6, 1 (Ulpianus): Quodcumque privilegii fisco competit, hoc idem et Caesaris ratio,
et Augustae habere solet; XLIX, 14, 3, 10 (Callistratus): Si in locis fiscalibus, vel publicis religiosisve, aut in
monumentis thesauri reperti fuerint, Divi Fratres constituerunt, ut dimidia pars ex his fisco vindicaretur; item si
in Caesaris possessione repertus fuerit, dimidiam aeque partem fisco vindicari. In the last extract the author
most probably has in mind ratio privata.

13- Cassrtus Dro, LIII, 23.

4 JosepHus FLAvIus, Bellum Iudaicum, 11, 7, 3.

15 Tacrrus, Annales, 111, 18.



30 MARZENA DYJAKOWSKA

nephew and adopted son of Tiberius, in Antioch, some of the senators were in fa-
vour of confiscating, i.a., part of his property. The Emperor, however, decided to as-
sign the property to the convict’s son, Marcus, the rationale being, according to the
author of Annales, the very lack of greediness of the convict'. The last statement,
however, is worth a closer look, as it seems to imply that, since Tiberius agreed that
Piso’s property be claimed by his son, because the former did not care about money;,
he must have had a personal interest in the confiscation — with the property being
forfeited exclusively for the benefit of State Treasury, the Emperor’s standpoint in
this case would be of no relevance'. The reluctance of Tiberius towards confiscation
was stressed a couple of times by Cassius Dio; the historian claims that during his
reign there were no instances of convictions substantiated by the motivation of gain-
ing profits; also, no cases of publicatio bonorum were recorded’®. The statements put
forward by Dio are, however, not entirely true, since at some point it began to tran-
spire that also Tiberius took interest in somebody else’s property (erga pecunia aliena
diligentia). In 22 A.D., the case of Gaius Sylius, who in 14-21 A.D. acted as an impe-
rial legate of Upper Germania, was brought to court. His talents as a leader became
evident, i.a. during the 21 A.D. Sakrovir revolt in Gaul, for which he was honoured
with ornamenta triumphalia; it is also worth noting that, with the widespread revolts
that took place in the legions at that time, he managed to persuade the soldiers to
stay calm after the death of Augustus®. With his person gaining in importance, and
the friendship that his wife Sosia had with Agrippina - suspected of leading a move-
ment striving to split the country® — he was eventually accused by Lucius Visellius
Varro, a consul, of being indolent in suppressing the Sakrovir revolt, indulging in
acts of extortion within the area of the province (where, allegedly, his wife was the
accomplice), and lese-majesty. The practice of combining repetundae and crimen
maiestatis accusations dates back to 15 A.D., when the trial of a former imperial leg-
ate of Bithynia, Granius Marcellus, took place, whereby particular implications for
its development had charges levelled against the former proconsul of the Asia prov-
ince, Gaius Junius Silanus, as the senatusconsultum adopted in this case became the
legal basis for passing sentences in many other incriminations of such type?®'. Taci-
tus’s comment on similar litigation instigated against Caesius Cordus, the proconsul
of Crete, suggests that the lese-majesty charge became a “business as usual” accusa-
tion, being regularly used as an additional accusation in litigation, most probably
to ensure that the chance of convicting the defendant was higher: addito maiestatis

16 Tacrrus, Annales, 111, 19.

7 P.A. BRUNT, op. cit., p. 82.

'8 D1o Cass1us, Historia Romana, LV1], 10, 5 and 18, 8; LVIII, 21, 6. See also: M. DYJAKOWSKA, Crimen
laesae maiestatis. Studium nad wplywami prawa rzymskiego w dawnej Polsce, Lublin 2010, p. 58-59.

1 Tacrrus, Annales, 1, 72; IV, 18.

2 Tacrrtus, Annales, IV, 17.

21 See more: R. SATKOWSKI, Oskarzenia o obraze majestatu w procesach de repetundis. Obwinienie Gajusza
Juniusza Sylanusa z roku 22 n.e., CPH 51, 1999, p. 347sqq.
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crimine, quod tum ommnium accusationum complementum erat*?. All activities which
could potentially spark public unrest in the country, and the acts of extortions in the
provinces, including in particular those accompanied by violence, were seen as lese-
majesty to the Emperor®. Yet in the course of the litigation proceedings, Sylius com-
mitted suicide, which, however, did not result in their discontinuation and did not
stop the verdict from being passed. Asinius Gallus put forward a motion to banish
Sosia and to confiscate half of her property (the second part thereof was to be as-
signed to the children); however, it seems that the senate accepted the proposal by
Manius Lepidus to furnish the children of the convicted with % of the property and
leave the rest for the prosecutors. In turn, confiscation was adjudged with regard to
the property held by Sylius, with the portion intended as a donation to Augustus,
which was supposed to go back to the Emperor’s treasury, being deducted: liberalitas
Augusti avulsa, computatis singillatim quae fisco petebantur®. As indicated by the com-
ment made by Tacitus, the claims put forward by the treasury may have resulted
from an inheritance established in the past by Augustus — following the confiscation,
Tiberius demanded that the property be returned. Peter A. Brunt makes the point
that the legal acts lacked the provisions providing for the right of a private donor to
retrieve a donation received from a legally-convicted person (in this case the convic-
tion due to repetundae and maiestas); even if the Emperor - or rather the senate — had
decided to establish the right to demand the donation to be given back by the per-
son, who could be reproached about being ungrateful, it would not have supported
the decision to pass the entire convict’s property to the Emperor, which had already
taken place in other cases during the reign of Tiberius*. And so, with Aelius Seja-
nus’s death sentence passed in 31 A.D., the senate demanded that his property be
adjudged in respect of the Emperor’s private treasury rather than for the benefit of
the public treasury: bona Seiani ablata aerario ut in fiscum cogerentur’®. However, inso-
far as Sejanus’s trial resulted from plotting against Tiberius and his excessive political
aspirations, and the property confiscation - along with the collective liability of the
members of his family” — was seen as an additional penalty®, Tacitus makes a clear
case that the conviction of Sextus Marius was driven by the Emperor’s profit motiva-
tion, the litigation itself being a sham: ac ne dubium haberetur magnitudinem pecuniae
malo vertisse, aurariasque eius, quamquam publicarentur, sibimet Tiberius seposuit®.

22 Tacrtus, Annales, 111, 38.

» R.A. BAUMAN, Impietas in Principem. a study of treason against the Roman Emperor with special refer-
ence to the first century A.D., Munich 1974, p. 92 sqq; R. SaAjkowsk1, Oskarzenia..., p. 347-357; IDEM,
Wybrane problemy oskarzenia Gajusza Syliusza i jego matzonki Sozji, SPu 7, 2007, p. 107-108.

** Tacrrtus, Annales, IV, 26.

» P.A.BRUNT, op. cit., p. 81-82.

% TacITus, Annales, V1, 2.

¥ TacCITUS, Annales, V, 9.

2 U. BRASIELLO, La repressione penale in diritto Romano, Napoli 1937, p. 112-113.

¥ Tacrrus, Annales, V1, 20.



32 MARZENA DYJAKOWSKA

The relevant extract does not make it clear that the mines were the property of the
Emperor, since Tacitus employed the term seponere, which he had previously used to
describe the administration exercised by Augustus in Egypt, where the majority of
land, being royal property, became the property of the Roman Empire®. Therefore,
it may be assumed that it was not the confiscated mines, which remained public
property, that Tiberius reserved his right to, but the right to manage them®. It is
worth noting that, as pointed out by Cassius Dio, Marius was a friend of Tiberius,
thanks to whom he became rich; hence, the assumption of the right to manage the
mines by the Emperor may have been a way of retrieving the donations made earlier
in respect of the convict®. This event may imply that the practice based on which
fiscus, understood as the personal property of the Emperor, set up claims to those
goods that should remain public property, or at least to manage those goods, takes
its origin in the judicature of the senate: senatusconsulta led to precedents which,
eventually, established themselves as rules*’. Even though, as may be inferred from
the words of Plinius, as early as during the times of Domitian crimen maiestatis litiga-
tion contributed to supplying both the State Treasury and the Emperor’s treasury
(locupletabant et fiscum et aerarium non tam Voconiae et Iuliae leges quam maiestatis singu-
lare et unicum crimen eorum qui crimine vacarent™*), over time, fiscus, also understood as
public property managed by the Emperor, became the sole beneficiary of the confis-
cated property; the publicare term became synonymous with fisco vindicare®.
Caligula, the successor of Tiberius, is described by historians as a ruler who
would seize the confiscated property for the benefit of his personal belongings. This
was the case, e.g., with Avilius Flaccus, the protagonist of the piece by Philo of Al-
exandria, entitled In Flaccum, who in 32 A.D. was appointed by Tiberius the impe-

0 Tacrrus, Annales, 11, 59: nam Augustus inter alia dominationis arcana, vetitis nisi permissu ingredi sena-
toribus aut equitibus Romanis inlustribus, seposuit Aegyptum ne fame urgeret Italiam quisquis eam provinciam
claustraque terrae ac maris quamvis levi praesidio adversum ingentis exercitus insedisset.

' PA.BRUNT, op. cit., p. 82; a different hypothesis is put forward by T. WALEK-CZERNECKI, who claims
that what Tacitus meant was incorporating the confiscated goods into patrimonium principia: accord-
ing to the author, the legal forms were preserved, i.e. the confiscated goods were purchased through public sale,
where, oviously, nobody could compete with the Emperor — Historia gospodarcza Swiata starozytnego, vol. 11,
Grecja — Rzym, Warsaw 1948, p. 304. At the beginning of the Empire, particulary during the reign of
Tiberius, many mines were seized by the fiscus, at least in some regions such as southern Spain. In
recently incorporated areas — above all northern Spain, which was to become the richest source of
gold for the imperial mint - the local mines had become imperial property upon conquest and were
directly exploited by the imperial administration: colossal investments, possible only for the emperor,
were required to extract ore with the help of complex waterpower devices - E. Lo Cascro, op. cit.,
p. 643.

2 E MILLAR, The Fiscus in the First Two Centuries, JRS 53, 1963, p. 37. See also: D10 Casstus, Historia
Romana, LVIII, 22.

3 P.A. BRUNT, op. cit., p. 82.

** PLINIUS, Panegyricus, 42, 1, [in:] C. Plinii Secundi Epistularum libri novem; Epistolarum ad Traianum
liber; Panegyricus, ed. M. SCHUSTER, R. HANSLIK, Lipsiae 1958.

» See e.g. Dig., XLVIII, 20, 7, 7 (Paulus); XLVIII, 20, 8 (Marcianus); XXI, 3, 8 (Marcianus).



Fund Collection through Litigation by the State Treasury... 33

rial legate of Alexandria, Egypt and Libya. Following the death of Tiberius and the
takeover of power by Caligula in 37 A.D., he was afraid that the new Emperor would
take revenge on him for the death of his mother, Agrippina the Elder, in whose trial
he had participated in 29 A.D. Having lost his protectors: co-Emperor Gemellus,
murdered on the orders of Caligula, and then Macro, the commander of the Roman
Preaetorian Guard who was appointed the new Governor, Flaccus struck up an alli-
ance with Isidore, Lampo and Dionysius — Alexandrian rebels employed by Caligula
as the delators (public accuser). The allies coerced him into issuing an anti-Jewish
edict which gave rise to the persecutions of Jews in 38 A.D. Flaccus did not manage
to escape the purge: halfway into the October of 38 A.D. he was arrested and trans-
ported to Rome to be tried in a case prosecuted by those who until recently had been
his confederates — Isidore and Lampo. He was probably charged with lese-majesty
and improper governance over the province. The trial resulted in Flaccus being ex-
iled to an island and his property being confiscated: Philo of Alexandria did not miss
the fact that, although many of the confiscated belongings were put up for public
auction, it was only the property of Flaccus that got requisitioned by the Emperor.
The same author points out that Caligula appropriated all the properties of convicts;
he would even convict many affluent citizens for the sole purpose of robbing them
of their possessions”, an opinion confirmed by Cassius Dio*.

In Scriptores Historiae Augustae, the biographer of the Emperor Hadrian credits
this ruler with making the significant decision to provide that bona damnatorum be
confiscated for the benefit of aerarium publicum rather than to be due to the private
treasury of the Emperor - fiscus privatus: Damnatorum bona in fiscum privatum redigi
vetuit omni summa in aerario publico recepta®. This way, Hadrian eliminated all sus-
picions that the litigation instigated for legal actions was launched for the purpose
of gaining private benefits, the more so since the defendants in these trials were his
political rivals®. Those who came after Hadrian did not always follow his methods:
among those reproached for taking advantage of the confiscated goods to accumu-
late private property was Septimius Severus, whose reign saw the public treasury
being formally separated from the Emperor’s private property:

Interfectis innumeris Albini partium viris, inter quos multi principes civitatis, multae feminae inlus-
tres fuerunt, omnium bona publicata sunt aerariumque auxerunt; cum et Hispanorum et Gallorum
proceres multi occisi sunt. (...) Filiis etiam suis ex hac proscriptione tantum reliquit quantum nullus
imperatorum, cum magnam partem auri per Gallias, per Hispanias, per Italiam imperatoriam fecis-
set. Tuncque primum privatarum rerum procuratio constituta est.*!

36 PHILO ALEXANDRINUS, In Flaccum, 150.

¥ PHILO ALEXANDRINUS, Legatio ad Gaium, 341.

3% Dio Cass1us, Historia Romana, LIX, 10, 6 — 11, 5; 21, 4.

¥ Scriptores Historiae Augustae: Vita Hadriani, 7, tr. D. MAGIE, London-New York 1960 (cetera: SHA).

0 K. AMIELANCZYK, Polityka fiskalna cesarza Hadriana w sprawach karnych, [in:] Podstawy materialne
patistwa. Zagadnienia prawno-historyczne, ed. D. Bogacz, M. TKACZUK, Szczecin 2006, p. 591-592.

41 SHA: Vita Severi, 12.
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According to Suetonius, Domitian had not come over as being greedy before
he took over rule — on the contrary, he was known to have made efforts to quell
signs of greediness among the officials and the denouncers (delators)**; over time,
however, with the State Treasury becoming half empty, he would not hesitate to
resort to dishonourable means of getting funds, i.a., through - as may be inferred
from the above-mentioned extract of Panegyric — fabricated litigation cases, mostly
those involving lese-majesty:

Bona vivorum ac mortuorum usquequaque quolibet et accusatore et crimine corripiebantur. Satis
erat obici qualecumque factum dictumve adversus maiestatem principia.*

During the legal proceedings against Gaius Junius Sylanus a discussion took
place in the Senate in which the issue was raised as to what portion of the prop-
erty should be due to the children of the convict. It is hard to establish what the
usually-applicable amount was at that time. Tacitus, for example, reports that in
the case of Publius Sulius, charged with - as was also the case with many a pre-
decessor of his - i.a. extortions and misappropriation of public money, the acts he
allegedly committed while being the governor of Asia, as well as numerous crimes
committed in Rome, part of his belongings was confiscated, with the remaining
property being left at the disposal of his son and granddaughter*’. The description
of the trial against Gnaeus Calpurnius Piso* also does not provide information
on the proportion of the property that was proposed by the Senators for confis-
cation, and the part of the belongings to be transferred to his son. In Scriptores
Historiae Augustae, in turn, the author of Hadrian’s biography credits the Emperor
with ensuring that all the convict’s children be granted one-twelfth of his property:
Liberis proscriptorum duodecimas bonorum concessit”**. However, even sources of law
do not provide clear information as to how big the proportion in question was. It
may be safely assumed, though, that what was taken into consideration was the
hypothetical proportion that would be due to children based on intestacy, since
in Digesta Callistratus refers”’ to the rescript issued by the “divine brothers, i.e.
Marcus Aurelius and Lucius Verus, in the light of which, where half the property
is confiscated, children are not entitled to the part of the property exempt from
garnishment:

Liberis eius, cui pars dimidia duntaxat bonorum ablata est, partes non dantur. Idque et Divi Fratres
rescripserunt.

2 Suetontus, VIIL, 9.

3 Sueronius, VIII, 12.

4 TacrTus, Annales, X111, 44.
¥ Tacrrus, Annales, 111, 17.
4 SHA: Via Hadriani, 18, 3.

4 Dig., XLVIIL, 20, 1, 3.
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What is more, the Codex Hermogenianus issued in the times of Septimius
Severus ordered that the crimen maiestatis convicts property be in the first place
transferred to his descendants, whereby the confiscation for the benefit of the Em-
perors’ treasury could be effected only where the convict had no descendants:

Eorum, qui maiestatis crimine damnati sunt, libertorum bona liberis damnatorum conservari, Divus
Severus decrevit, et tunc demum fisco vindicari, si nemo damnati liberorum existat*.

The privilegies for children (portiones concessae) are also mentioned in two pas-
sages of Callistratus’ work De iure fisci. In the first one the author described the terms
upon which the children of a condemned person could obtain a part of his property:

Damnatione bona publicantur, cum aut vita adimitur aut civitas, aut servilis condicio irrogatur.
Etiam si qui ante concepti et post damnationem nati sunt portiones ex bonis patrum damnatorum
accipiunt. Liberis autem ita demum portio tribuitur, si iustis nuptiis nati sint (...).*

The confiscation of the whole property (publicatio bonorum) was the conse-
quence of the infliction of the following penalties: poena capitalis, a loss of national-
ity or loss of freedom. To acquire portiones concessae it was necessary for children
both to be conceived before a crime was committed (although born after the con-
viction) and to be legitimate. The infliction of other penalties resulted in partial
confiscation (ademptio bonorum).

The second passage relates to a dowry appointed for a daughter before her
parent was sentenced, which is connected to the problem of confiscation of prop-
erty. The sentence did not give the fisc [tax service] any rights to become the owner
of a daughter’s dowry, even if she later (i.e. after her parent’s conviction) died at
the time of her marriage, unless it had been proved that a parent had bestowed
something upon his children out of fear of the punishment (metu condemnationis):

Si condemnatur pater, qui dotem pro filia dedit, fisco in eam dotem ius non est, etiamsi postea in
matrimonio filia moriatur, nisi probabitur patrem metu condemnationis liberis prospexisse.®

It was not until the Emperors Arcadius and Honorius issued Lex Quisquis
in 397 (bonis eius omnibus fisco nostro addictis®*) that confiscation was established
as an obligatory sanction for all forms of crimen maiestatis with the view of dis-
crediting the convict’s family in society, along with other repressions towards
his children®.

8 Dig., XLVIIL, 4, 9.

* Dig., XLVIII, 20, 1.

** Dig., XLVIII, 20, 9.

1 (I, 1X, 8, 5 pr., rec. et retr. P. KREUGER, [in:] Corpus Iuris Civilis, vol. II, *Berolini 1915 (cetera: CJ).

2 CJ, IX, 8, 1: Filii vero eius, quibus vitam imperatoria specialiter lenitate concedimus (...) a materna vel
avita, omnium etiam proximorum hereditate ac successione habeantur alieni, testamentis extraneorum nihil ca-
piant, sint perpetuo egentes et pauperes, infamia eos paterna semper comitetur, ad nullos unquam honores, nulla
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The point that the children should be guaranteed at least a portion of
property exempt from garnishment was substantiated by Paulus with the ratio
naturalis rule, in that children inherit the property from their father, as well as
with the belief that just as nobody should be responsible for the misdeeds of
others, so the family of the convict should not suffer poverty due to his mis-
demeanour:

Cum ratio naturalis quasi lex quaedam tacita liberis parentium hereditatem addiceret, velut ad deb-
itam successionem eos vocando (propter quod et in iure civili suorum heredum nomen eis indic-
tum est ac ne iudicio quidem parentis nisi meritis de causis summoveri ab ea successione possunt):
aequissimum existimatum est eo quoque casu, quo propter poenam parentis aufert bona damnatio,
rationem haberi liberorum, ne alieno admisso graviorem poenam luerent, quos nulla contingeret
culpa, interdum in summam egestatem devoluti.”

The above-mentioned argumentation by Paulus corresponds with that
used in the rescript issued by the Emperor Hadrian in the largely obscure case
against Albinus, a father with a numerous family, whose property was ordered
for confiscation:

Sed et divus Hadrianus in hac sententia rescripsit: Favorabilem apud me causam liberorum Albini fil-
iorum numerus facit, cum ampliari imperium hominum adiectione potius quam pecuniarum copia
malim: ideoque illis paterna sua concedi volo, quae manifestabunt tot possessores, etiamsi acceperint
universa.>

The described factual findings indicate that the property must have been ra-
ther negligible; therefore, the value of the portion of the inherited property granted
to the children would be scarce, essentially leaving the children without means of
support. This is why Hadrian decided to exempt the entire property from confisca-
tion, so that the convict’s family could claim it, the rationale behind the decision
being that he strived to strengthen the authority by winning people’s support for
the Empire rather than by accumulating funds in the Emperor’s treasury. Krzysztof
Amielanczyk claims that the Emperor’s intention was not only to achieve a cheap
propaganda effect — the decision to refrain from confiscating the scant property of
the convict would not be detrimental to the State Treasury - since the resolution
was compatible with the other socially-benevolent decisions pertaining to fiscal
policy™.

Another example of a rescript with which Hadrian refrained from pro-
perty confiscation can be found in a record by Marcian, published in Corpus
Juris Civilis, in De bonis eorum qui ante sententiam vel mortem sibi consciverint vel

prorsus, sacramenta perveniant, sint postremo tales, ut his, perpetua egestate sordentibus, sit et mors solatium et
vita supplicium. See more: M. DYJAKOWSKA, op. cit., p. 71-72.

3 Dig., XLVIII, 20, 7.

** Dig., XLVIIL, 20, 7, 3 (Paulus).

» K. AMIELANCZYK, Rzymskie prawo karne w reskryptach cesarza Hadriana, Lublin 2006, p. 229.
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accusatorem corruperunt. The rescript was issued with regard to a case where the
father charged with murdering his son committed suicide in an act of despair
following his son’s death. For this case, the Emperor deemed it appropriate to
refrain from confiscating the property, as the suicide itself was a sufficient pun-
ishment for the defendant:

Videri autem et patrem, qui sibi manus intulisset, quod diceretur filium suum occidisse, magis dolore
filii amissi mortem sibi irrogasse et ideo bona eius non esse publicanda divus Hadrianus rescripsit.*®

The above-mentioned rescript and the cases of suicides committed by the
defendants are the subject of considerations on suicide as a method of avoiding
penal responsibility, including property confiscation. As a rule, the proceedings
were discontinued as the defendant had died: Is, qui in reatu decedit, integri status
decedit; extinguitur enim crimen mortalitate (...)”. By committing suicide, the defen-
dant made it impossible to pass the sentence and, consequently, to confiscate the
property, which could be effected only upon the conviction. Therefore, the entire
property could be claimed by his heirs, and his will remained valid - as put by
Tacitus in Annales, this was supposed to be the reward for being quick to act:

nam promptas eius modi mortes metus carnificis faciebat, et quia damnati publicatis bonis sepultura
prohibebantur, eorum qui de se statuebant humabantur corpora, manebant testamenta, pretium fes-
tinandi.”®

The trials described by this author, mentioned earlier, proved that there were
exceptions to the crimen extinguitur mortalitate rule. The exception was namely ap-
plicable for the crimen maiestatis cases, where, as already explained, the crime was
often subject to accusations on the part of political rivals. In his reference to the
above rule, Ulpian adds:

(...) nisi forte quis maiestatis reus fuit, nam hoc crimine, nisi a successoribus purgetur, hereditas
fisco vindicatur. Plane non quisque legis Iuliae maiestatis reus est, in eadem condicione est, sed qui
perduellionis reus est, hostili animo adversus rempublicam vel Principem animatus; ceterum si quis
ex alia causa legis Tuliae maiestatis reus sit, morte crimine liberatur.

The exception to the rule is confirmed in a comment by another jurisprudent:
Si propter mortem rei accusator destiterit, non potest hoc senatusconsulto teneri, quia morte rei

iudicium solvitur, nisi tale crimen fuit, cuius actio et adversus heredes durat, veluti maiestatis, idem
in accusatione repetundarum est, quia haec quoque morte non solvitur.*

*¢ Dig., XLVIII, 21, 3, 5.

%7 Dig., XLVIIL, 4, 1 (Ulpianus).
8 TacrTUs, Annales, VI, 28.

® Dig., XLVIIL, 4, 1.

60 Dig., XLVIIL, 16, 15, 3 (Macer).

@
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According to Callistratus’ De iure fisci among many causes for commencing
a litigation embracing the fiscus one may find the death of a person accused of cri-
men capitalis and the possibility of continuing (or even launching) a legal proceed-
ing after his death:

Variae causae sunt, ex quibus nuntiatio ad fiscum fieri solet (...) vel eum decessisse, qui in capitali
crimine esset: vel etiam post mortem aliquem reum esse (...)%.

A perduellio case, understood as a qualified form of crimen maiestatis, i.e. in
that the perpetrator deliberately acts to the detriment of the State, continued to be
heard even upon his death and, with the deceased defendant being found guilty,
property confiscation was adjudged. Even those proceedings that were launched
against the perpetrator posthumously could lead to conviction, the words of Mo-
destinus being the confirmation of this:

Ex judiciorum publicorum admissis non alias transeunt adversus heredes poenae bonorum adem-
tionis, quam si lis contestata et condemnatio fuerit secuta, excepto repetundarum et maiestatis iu-
dicio, quae etiam mortuis reis, cum quibus nihil actum est, adhuc exerceri placuit, ut bona eorum
fisco vindicentur, adeo ut Divus Severus et Antoninus rescripserunt, ex quo quis aliquod ex his causis
crimen contraxit, nihil ex bonis suis alienare, aut manumittere eum posse. ex ceteris vero delictis
poena incipere ab herede ita demum potest, si vivo reo accusatio mota est, licet non fuit condemnatio
secuta.®

Publicatio bonorum was the consequence of a conviction to poena capitalis and
not to an additional penalty®. Consequently the confiscation was available only if
the defendant was found guilty.

However, with the general rule being that the defendant’s suicide, preventing
the sentence to be passed, deprived the State Treasury of potential profits from
property confiscation, the Emperors began to undertake measures to ensure that
such a method of avoiding confiscation was impossible to employ. It was not until
Hadrian took over the reign that major changes were introduced in that respect,
in that the defendants, who in the past, probably as long as until Tiberius came to
power, could commit suicide before the sentence had been passed to avoid con-
fiscation by transferring their entire property to their heirs®, were no longer to
do so. Where there was no conviction in place, a rule applicable in civil proceed-
ings was employed, called confessus pro indicato est, which meant that the suicide
committed by a person being aware of committing a crime that was subject to the

5 Dig,, XLIX, 14, 1 pr.

2 Dig., XLVIII, 2, 20. See more: U. BRASIELLO, op. cit. p. 124-130; E. VOLTERRA, Processi penali contro
i defunti in diritto romano, RIDA 3, 1949, p. 485sqq; C.W. CHILTON, The Roman Law of Treason under the
early Principate, JRS 45, 1955, p. 72-81.

8 See more: U. BRASIELLO, 0p. cit. p. 130; S. PULIATTI, Il <De iure fisci> di Callistrato e il processo fiscale
in eta severiana, Milano 1992, p. 182.

¢ J. ROMINKIEWICZ, Samobdjstwo w prawie rzymskim, AUW.P 288, 2004, p. 64.
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penalty of confiscation was equal to a guilty plea. In order to specify what impli-
cations suicide had for the property, it was essential to establish the grounds for
such an act, an issue stipulated in the decree issued by Antoninus Pius, appointed
by Marcian:

Qui rei postulati vel qui in scelere deprehensi metu criminis imminentis mortem sibi consciverunt,
heredem non habent. Papinianus tamen libro sexto decimo digestorum responsorum ita scripsit, ut
qui rei criminis non postulati manus sibi intulerint, bona eorum fisco non vindicentur: non enim
facti sceleritatem esse obnoxiam, sed conscientiae metum in reo velut confesso teneri placuit. Ergo
aut postulati esse debent aut in scelere depehensi, ut, si se interfecerint, bona eorum confiscentur.
Ut autem divus Pius rescripsit, ita demum bona eius, qui in reatu mortem sibi conscivit, fisco vin-
dicanda sunt, si eius criminis reus fuit, ut, si damnaretur, morte aut deportatione adficiendus esset.
Idem rescripsit eum, qui modici furti reus fuisset, licet vitam suspendio finierit, non videri in eadem
causa esse, ut bona heredibus adimenda essent (...). Ergo ita demum dicendum est bona eius, qui
manus sibi intulit, fisco vindicari, si eo crimine nexus fuit, ut, si convinceretur, bonis careat.®®

Hence, in order for the confiscation to be effected, it had to be proved that
the suicide was committed to avoid responsibility and penalty for a wrongful act,
whereby certain premises had to exist, e.g. a murder charge, which normally re-
sulted in the property being confiscated, the perpetrator being caught in the act or
being accused of committing such an act, the awareness of the committed act, as
well as the viability of proving the crime. Where it was impossible to prove a differ-
ent rationale behind the murder, a presumption was made that the defendant took
his life out of fear of the looming punishment®. Salvatore Puliatti points out that
this norm resembles the rule referring to a dowry appointed by the father before
he was sentenced. In both cases the fear was taken into consideration on penal
sanction. Nonetheless there was an essential procedural difference between them:
in the case of suicide a presumption of guilt was made, while as far as the dowry
was concerned, it was necessary to prove (nisi probatur) that it had been appointed
out of fear of a punishment®.

The property was not subject to confiscation where suicide was driven by
motives specified in § 4 and § 5, quoted above, of the above-mentioned text by
Marcian which makes reference to the rescripts issued by Antoninus Caracalla
and Hadrian: Si quis autem taedio vitae vel inpatientia doloris alicuius vel alio modo
vitam finierit, successorem habere divus Antoninus rescripsit®®. Thus, for the suicide to
be justified, the following grounds had to exist: the incapacity to endure physical
pain (impatientia doloris®®), and bereavement following the loss of someone close

¢ Dig., XLVII], 21, 3.

¢ Ibidem, p. 65-66.

7 S. PULIATTI, op. cit., p. 190.

% Dig, XLVIII, 21, 4.

% See also: Dig., XLIX, 16, 6, 7 (Arrius Menander); XXIX, 1, 34 (Papinianus); XLVIII, 19, 38, 12
(Paulus); XXI, 1, 43, 4 (Paulus); XXVIII, 3, 6, 7 (Ulpianus); XXIX, 5, 1, 23 (Ulpianus).
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(a son, as was the case in the quoted extract XLVIII, 21, 5 - dolor filii amissi). Other
separate grounds named by jurists are mental illness (furor)”, the feeling of dis-
grace (pudor)”, the longing for fame (iactatio)”?, and, last but not least, dissatisfac-
tion with life (taedium vitae)”. The last one is named in the sources of law along the
previously mentioned grounds, so it is a separate suicide motive. This would imply
that if the suicide was committed due to dissatisfaction with life attributable, e.g.,
to pain, illness or bereavement, lawyers could qualify such a situation according to
the primary ground for committing suicide, that is pain, illness or bereavement, as
opposed to dissatisfaction with life as such. Such grounds for committing suicide
seem to largely lack clear specification and are hard to define, with legal texts fail-
ing to sufficiently clarify the notion of taedium vitae’*. The grounds for committing
suicide found in literary sources include the feeling of being defeated (e.g. a lost
battle and the resultant slavery)”, political persecution, intimidation (e.g. by the
emperors)’®, false accusations, humiliation”, a threat to existence and the result-
ant fear, being in exile without family and support™, the will to protect relatives
against repressions”, poverty and the fear of impoverishment, loneliness, disil-
lusionment resulting from the failure to achieve something, as well as motives of
a more philosophical and psychological nature, which are most often mentioned
by Seneca®.

In the case of a suicide committed due to “justified” grounds, the testament of
the suicide was due to the statutory heirs, the rule being confirmed by the rescript,
mentioned by Ulpian, issued to Pomponius Falco by Emperor Hadrian:

Nam eorum, qui mori magis quam damnaro maluerint ob conscientiam criminis, testamenta ir-
rita constitutiones faciunt, licet in civitate decedant: quod si quis taedio vitae vel valetudinis adver-
sae inpatientia vel iactationis, ut quidam philosophi, in ea causa sunt, ut testamenta eorum valeant.
Quam distinctionem in militis quoque testamento Divus Hadrianus dedit Epistola ad Pomponium
Falconem, ut, si quidem ob conscientiam delicti militaris mori maluit, irritum sit eius testamentum;

7 E.g. XLIX, 16, 6, 7 (Arrius Menander).

' E.g. L cit; XLIX, 14, 45, 2 (Paulus); cf. the rescript issued by Alexander Severus in the year 226, Cd,
IX, 50, 2.

7 Dig., XXVIIL, 3, 6, 7 (Ulpianus).

7 Dig., XLIX, 16, 6, 7 (Arrius Menander); XXIX, 1, 34 (Papinianus); XLIX, 14, 45, 2 (Paulus); III, 2,
11, 3 (Ulpianus); XXVIIL, 3, 6, 7 (Ulpianus); XXIX, 5, 1, 23 (Ulpianus); XLVIII, 21, 3, 4 (Marcianus);
XLVIII, 21, 3, 6 (Marcianus).

7 M. Kurvrowicz, Taedium vitae w rzymskim prawie karnym, [in:] Contra leges et bonos mores.
Przestgpstwa obyczajowe w starozytnej Grecji i Rzymie, ed. H. KowaLsk1, M. Kuryrowicz, Lublin 2005,
p. 192-193.

7> E.g. PLiNtus, VIII, 186.

76 E.g. Tacrtus, Annales, V1, 25; SUETONIUS, I1I, 49.

7 SUETONTUS, 1V, 23.

78 Tacrrus, Annales, XIV, 59.

7 L. cit.

8 See more: M. KurRYLowICz, op. cit., p. 196-198.



Fund Collection through Litigation by the State Treasury... 41

quodsi taedio vitae, vel dolore, valere testamentum, aut si intestato decessit, cognatis, aut si non sint,
legioni ista sint vindicanda.®!

In the cited rescript, the validity of the testament of the soldier who took his
life was made dependent on whether he committed the act as someone aware of
being guilty of a military crime (conscientia delicit militaris), or as a result of being
dissatisfied with life or plagued by pain (taedio vitae dolore). A comment made by
Papinianus may relate to the same rescript: Eius militis, qui doloris impatientia vel
taedio vitae mori maluit, testamentum valere vel intestati bona ab his qui lege vocantur
vindicari divus Hadrianus rescripsit®.

Where the defendant in a penal case died a natural death, the rule of crimen
extinguitur mortalitate was applied, which meant that the proceedings were discon-
tinued without the sentence being passed, with the property being left unconfis-
cated®.

Si qui autem sub incerto causae eventu in vinculis vel sub fideiussoribus decesserint, horum bona
non esse confiscanda mandatis cavetur®.

Parricidii postulatus si interim decesserit, si quidem sibi mortem conscivit, successorem fiscum
habere debebit; si minus, eum quem voluit, si modo testamentum fecit: si intestatus decessit, eos
heredes habebit, qui lege vocantur®.

When the confiscated property was of considerable value, it was acquired by
fiscus through publicatio bonorum; otherwise it was saled to satisty the creditors:

Si cui aqua et igni interdictum sit, eius nec illud testamentum valet quod ante fecit nec id quod postea
fecerit: bona quoque, quae tunc habuit cum damnaretur, publicabuntur aut, si non videantur lucrosa,
creditoribus concedentur®.

Property confiscation involved the customary practice of depriving the defendant
of his personal belongings. Mentioned by Callistratus the rescript issued by the
Emperor Hadrian stipulated that such deprivation could take place only with the
convict in place, as opposed to when such decision was made with the defendant

8 Dig., XXVIII, 3, 6, 7. Cf. rescript issued by Alexander Severus in the year 226, CJ, IX, 50, 2: Eorum
demum bona fisco vindicantur, qui conscientia delati admissique criminis metuque futurae sententiae manus
sibi intulerint. Ea propter fratrem vel patrem tuum si nullo delato crimine, dolore aliquo corporis aut taedio
vitae aut furore aut insania aut aliquo casu suspendio vitam finisse constiterit, bona eorum tam ex testamento
quam ab intestato ad successores pertinebunt.

8 Dig., XXIX, 1, 34 pr. Such suicides among soldiers must have been commonplace, since Hadrian
addressed this issue in the rescript mentioned by Arrius Menander in Dig., XLIX, 16, 6, 7. See more:
K. AMIELANCZYK, Roman penal law..., p. 242-243.

8 J. ROMINKIEWICZ, 0p. cit., p. 69.

8 Dig., XLVIII, 21, 3, 7 (Marcianus).

% Dig., XLVIIL 9, 8 (Ulpianus).

% Dig, XXVIIL, 1, 8, 1 (Gaius).
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being in jail until the case is closed: Non ut quis in carcerem ductus est, spoliari eum
oportet, sed post condemnationem; idque divus Hadrianus rescripsit®’.

In an another rescript, the same Emperor explained the doubts as to the mean-
ing of the pannicularia notion, which was to be left at the disposal of the convict:
this included the clothes that the defendant was wearing at the time of conviction,
a small amount of money “for subsistence purposes’, as well as low-value jewel-
lery, i.e. worth less than 5 aurea. Valuable items were subject to confiscation; for
example the rescript mentions here valuable jewellery or a promissory note for
a significant amount of money:

Divus Hadrianus Aquilio Braduae ita rescripsit: Panniculariae causa quemadmodum intellegi de-
beat, ex ipso nomine apparet; non enim bona damnatorum pannicularia significari quis probe dix-
erit, nec si zonam circa se habuerit, protinus aliquis sibi vindicare debebit: sed vestem qua is fuerit
indutus, aut nummulos in ventralem, quos victus sui causa in promptu habuerit, aut leves anulos, id
est quae rem non excedit aureorum quinque. Alioquin si quis damnatus digito habuerit aut sardony-
chica aut aliam gemmam magni pretii vel si quod chirographum magnae pecuniae in sinu habuerit,
nullo iure illud in pannicularia ratione retinebitur.®

As may be inferred from the further section of the extract of De officio Procon-
sulis by Ulpian, from which the reference to the mentioned rescript is taken, the
items taken away from the convict were usually transferred to the Emperor’s treas-
ury. Ulpian, though, deemed this practice as being “overly zealous”, as the imperial
legate was obliged to use the items for covering administration costs, e.g. remu-
neration for the clerks, military equipment or gifts for the deputies, essentially for
any purpose that is unrelated to his personal interest®.

Hanc rationem non compendio suo debent Praesides vertere, sed nec pati optiones, sive commen-
tarienses ea pecunia abuti, sed debent ad ea servari, quae iure Praesidum solent erogari, ut puta
chartiaticum quibusdam officialibus inde subscribere, vel si qui fortiter fecerint milites, inde iis do-
nare, barbaros etiam inde munerari, venientes ad se vel legationis, vel alterius rei causa. Plerumque
enim inde corrasas pecunias Praesides ad fiscum transmiserunt; quod perquam nimiae diligentiae
est, quum sufficiat, si quis non in usus proprios verterit, sed ad utilitatem officii patiatur deservire.”

The above-mentioned extract deals with the important issue of what hap-
pened to the property upon its effective confiscation. The records provided by
Tacitus indicate that during the early Principate confiscated real properties were

8 Dig., XLVIII, 20, 2.

# Dig., XLVIIIL, 20, 6 (Ulpianus).

% See more: K. AMIELANCZYK, Fiscal Policy..., p. 596. The author admits that it is difficult to specify
exactly which emperor was the first to subsidise Provincial authorities with the funds that were of-
ficially due to the State Treasury, although such a decision would be consistent with Hadrian’s profile,
as he was known to be exceptionally active in pursuing his Policy in the Provinces, and very generous
in providing financial suport for their development.

% Dig., XLVIIIL, 20, 6 (Ulpianus).
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so commonly sold that it led to disruptions on the financial market (also caused by
attempts at counteracting usury):

Hinc inopia rei nummariae, commoto simul omnium aere alieno, et quia tot damnatis bonisque eo-
rum divenditis signatum argentum fisco vel aerario attinebatur. ad hoc senatus praescripserat, duas
quisque faenoris partis in agris per Italiam conlocaret®.

The extract deals with what happened to confiscated property which could po-
tentially be acquired by private purchasers through public auction. Fergus Millar’s
claim that the property adjudged to the treasury was usually kept there, whereas
aerarium put such property on sale”, is not always supported by the information
provided in the sources of law. On the one hand, the Roman Empire retained some
parts of the land, at least in Italy, where the Emperors could not get away with ac-
cumulating too much goods in private hands. When describing the state adminis-
tration at the beginning of the reign of Tiberius, Tacitus highlights the fact that only
a small portion of the land in Italy (rari per Italiam agri®®) belonged to the Emperor,
whereas the statements made by Plinius in which he claimed that Domitian was
a monopolist owner of Italian real properties, may be considered an accusation®.
Over time, the area of the Emperor’s estate spread, and they made sure they were
the administrators of the other agri publici, although here this process would proba-
bly take longer than in the Provinces. On the other hand, though, many sources are
a testimony to the fact that fiscus would sell the confiscated properties. For example,
in the Digesta, Paulus expressed the opinion, based on the Emperor’s decree, that
those who purchased land from the treasury without assuming ownership thereof
should not be subject to interest since the purchaser had not yet gained benefits
from the land®. In another extract from Liber singularis ad Orationem divi Severi, the
same author discussed the pledge made on property purchased from the treasury®.
Callistratus, quoted in Dig., XLIX, 14, 3, 5 cited a decree issued by the “divine broth-
ers’, i.e. Marcus Aurelius and Lucius Verus, on establishing the price for the sale of
property belonging to the treasury: thereunder it was supposed to be calculated
based on the actual value of the property, as opposed to the initial purchase price.
Ulpian estimated the amount of the eviction for a sold property belonging the trea-
sury at its unitary value””. Also, he claimed that where a single item was sold, the
right of ownership was due to the purchaser already upon the payment. Pursuant
to the rescript issued by Septimius Sever and Antoninus Pius, quoted by Marcian®,

% Tacrrus, Annales, V1, 17.

2 FE MILLAR, op. cit., p. 37.

% Tacrrus, Annales, 1V, 6.

* PLINIUS, Panegyricus, 50.

* Dig., XXI]J, 1, 16, 1 (Paulus).
% Dig., XXVII, 9, 2 (Paulus).
7 Dig., XLIX, 14, 5, pr.-1.

% Dig, XLIX, 12, 22, pr.
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the Emperor’s proxy (procurator Caesaris) was obliged to hold back the sale of the in-
dividual items of the lese-majesty convict’s property upon the convicts death, with
the proceedings being further carried out with the heir; according to the jurist, the
sales of an item with the trial in progress should basically not take place. There was
no doubt that the primary goal of the sales was to gain cash, while sometimes it
was pursued on other economic grounds, such as the unprofitability of maintaining
low-acreage land separated from larger compounds of the Emperor’s estates™.

Although not a crucial source of revenue, items and estates gained through
the confiscation of property accounted for a major fund supply for the State Treas-
ury (aerarium). Despite the financial penalties having other functions as well -
such as to compensate for a misdeed or to deter — the only explanation that springs
to mind as to why it was so commonly employed during the Roman Empire is that
the emperors were striving to accumulate State-owned and, over time, to a con-
sistently larger extent, their own funds. The convict’s fate, his detriment and the
impoverishment of him and his family were taken into consideration on an excep-
tional basis.

Abstract. The paper discusses the confiscation of property (publicatio bonorum) as a source of rev-
enue for the fiscus in ancient Rome. The term fiscus means, among other things, the public property,
State funds, but also the private property of emperors. The confiscated property could be adjudged
not only to aerarium — the State Treasury (publicare), but also to the personal treasury of emperors,
and trials seem to have been inspired to supply it. The most ,,successful” accusation was connected
with the crime of lese-majesty: the scope of this crime was especially wide and it was easy to convict
the defendant. The Senate often voted for adjudgement of the confiscated property in respect of the
Emperor, especially if the convict had received some benefits from him. This practice turned into
a rule and the Emperor’s treasury became the sole beneficiary of publicatio bonorum. Some emperors
are especially known as rulers accumulating their private property on confiscated goods (Caligula,
Septimius Severus, Domitian). A portion of those goods was due to the children of the defendant;
some rescripts issued by the emperors even ordered to transfer his whole property in the first place to
his descendants. In spite of the rule that it was necessary to find the defendant guilty to confiscate his
property, the publicatio bonorum was not available; when he committed suicide before the sentence,
a presumption was made that this act was equal to a guilty plea. According to another rule - con-
fessus pro indicato est — the defendant was convicted unless his suicide was justified. The personal
belongings (pannicularia) were to be confiscated, too, but only after the conviction.
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% P.A. BRUNT, op. cit., p. 88.
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IMPRISONMENT OF TAX NON-PAYERS - AN ABUSE OF POWER
OR A MEASURE OF LEGAL DISCIPLINE?

The goal of this paper is to share some remarks concerning the possibility of
application of criminal measures in the case of tax non-payers. Of course in the
field of taxation there existed many casuistic crimes of Roman criminal law which
could be committed by tax collectors, such as illegal collections, imposing ille-
gal or excessive taxes, theft of paid taxes etc.' These resulted sometimes in severe
punishments, not only of pecuniary character, but sometimes even in the death
penalty. On the other hand, taxpayers could also violate the law, especially if they
fraudulently evaded paying tax (crimen fraudati vectigalis)*. The usual consequence
of such violation was confiscation of property, which was a penalty of administra-
tive character imposed by tax collectors, but as it seems it was considered a crimi-
nal measure as well’>. However, the question arises, whether in fact it was possible
to apply a strictly criminal penalty in such cases, such as imprisonment®.

The source which provoked the whole issue to appear is the fragment of Res
Gestae of Ammianus Marcellinus, who presents an interesting case concerning the
rules of Valentinian:

' Codex lustinianus, X, 20, 1; XII, 57, 1 ed. P. KRUEGER, [in:] Corpus Iuris Civilis, vol. II, Berolini 1954
(cetera: CJ); Digesta XLVIII, 6, 12, rec. T. MOMMSEN, [in:] Corpus Iuris Civilis, vol. I, Berolini 1906 (ce-
tera: Dig.); XLVIII, 14, 1, 3 (imposing new illegal taxes); CJ, VI, 2, 8 (delict of theft of tax collected).

2 This term appears only once in the legal sources (Dig., XXXIX, 4, 8). See A. BERGER, Encyclopedic
Dictionary of Roman Law, Philadelphia 1953 (s.v. crimen fraudati vectigalis). The Romans were probably
as creative in this matter, as contemporary taxpayers, which may be concluded from the following
text concerning cutting vines, removing buds from fruit trees and pretending to be poor in order to
evade paying tax: Quisquis vitem succiderit aut feracium ramorum fetus hebetaverit, quo declinet fidem cen-
suum et mentiatur callide paupertatis ingenium, mox detectus competenti indignationi subiciatur. Illo videlicet
evitante calumniam, qui forte detegitur laborasse pro copia ac reparandis agrorum fetibus, non sterilitatem aut
inopiam procurasse (CJ, XI, 58, 2).

> Some sources clearly refer to confiscation as a penalty for committing fiscal crimes, e.g. Dig.
XXXIX, 4, 8 and 4, 14. Thus it may have a dual character. It seems reasonable to distinguish the above
- mentioned autonomous penalty from confiscation as a criminal measure used in certain cases of
condemnation (publicatio bonorum), cf. T. MOMMSEN, Romisches Strafrecht, Leipzig 1899, p. 1005.

* Contemporary Polish law provides such possibility, but the matter could present itself differently
in Ancient Rome, see Penal Fiscal Code, especially Title 6 and article 57.
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Denique tributorum onera vectigaliumque augmenta multiplicata, optimatum quosdam ultimorum
metu exagitatos mutare conpulerunt sedes, et flagitantium ministrorum amaritudine quidam ex-
pressi, cum non suppeteret quod daretur, erant perpetui carcerum inquilini: e quibus aliquos, cum
vitae jam taederet et lucis, suspendiorum exoptata remedia consumpserunt’.

Circa 375 A.D. Probus reached the Praetorian Prefecture and started to in-
troduce an entirely strict tax policy, causing many citizens to escape. Furthermore
however, he incarcerated some of them, so they became constant inhabitants of the
prison; a few most desperate prisoners committed suicide. Concerning the previ-
ous remarks, what did Ammianus Marcellinus mean by carcer in this context? Was
it a penalty, a criminal preventive measure or merely a means to force resistant tax
payers to meet their commitments? And first and foremost, was it a legal act or an
abuse of power?

The intuitive response suggests the latter, but it is not sufficient as an argument
in scientific reflection. Of course one must refer to Roman jurists’ texts and the
legal status quo of that time. The answer to that matter may be found in the Codex
Justinianus containing one of Constantine’s constitutions, which seems to refer to
this exact case.

Nemo carcerem plumbatarumque verbera aut pondera aliaque ab insolentia iudicium reperta sup-
plicia in debitorum solutionibus vel a perversis vel ab iratis iudicibus expavescat. Carcer poenalium,
carcer hominum noxiorum est: officialium et cum denotatione eorum iudicum, quorum de officio
coercitiores esse debebunt, qui contra hanc legem admiserint. Securi iuxta praesidem transeant solu-
tores: vel certe, si quis tam alienus ab humano sensu est, ut hac indulgentia ad contumaciam abutatur,
contineatur aperta et libera et in usum hominum instituta custodia militari. Si in obdurata nequitia
permanebit, ad res eius omnemque substantiam eius exactor accedat solutionis obsequio cum sub-
stantiae proprietate suscepto. Qua facultate praebita omnes fore credimus proniores ad solvenda ea,
quae ad nostri usus exercitus pro communi salute poscuntur.®

* Finally, the burden of tributes and the repeated increase in taxes compelled some of the most distinguished
families, hounded by the fear of the worst, to leave the country; others, crushed by the severity of the dunning
tax-collectors, having nothing to give, became permanent inmates of the prisons; and some of these, now weary
of life and light, died by the noose as a welcome release — AMMIANUS MARCELLINUS, Rerum gestarum libri
qui supersunt, XXX, 5, 6, trans. J. C. ROLFE, vol. II, London-Cambridge Mass. 1940.

¢ CJ, X, 19, 2, pr: Let no one apprehend being placed in prison, whipped with leaded scourges, tortured with
weights, or subjected to any other punishment by perverse or angry judges, for having been delinquent in the
payment of taxes. Imprisonment should only be inflicted upon those who are guilty, and judges and their sub-
ordinate officials should be aware of this fact, and if they violate this law shall be branded with infamy. Persons
liable to the payment of taxes can, with safety to themselves, appear before the Governor; or, if anyone should
be so destitute of human feeling as to abuse Our indulgence by being guilty of obstinacy, he shall be confined
in a military prison which is open, healthy, and fitted for the occupation of men. If he should continue in his
perverse wickedness, the collector shall seize all his property, and make payment of the taxes out of the same.
We believe that by granting this power to collectors, all persons will be more inclined to the payment of those
contributions which are demanded by the common welfare for the use of Our army. Cf. Codex Theodosianus, X1,
7,3, ed. T. MOMMSEN, PM. MEYER, [in:] Theodosiani libri XVI cum Constitutionibus Sirmondianis et leges
novellae ad Theodosianum pertinentes, vol. I-1I, Berolini 1954 (cetera: CTh). All translations of Corpus
Turis Civilis by S.P. ScotT, The Civil Law, Cincinnati 1932.
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The Emperor in his decision from 320 A.D. forbade judges to imprison, to
whip with leaded scourges’, to torture with weights or to use any other punishment
against tax non-payers. As he states, carcer poenalium, carcer hominum noxiorum est,
which clearly suggests that they are not considered criminals, so they do not deserve
this kind of treatment. The judges and their officials are to be branded with a kind
of infamy (denotatio)® if they act against his regulations. Tax debtors have the oppor-
tunity to appear before the governors to pay their debts, but if they still try to evade
the liability, they may be kept in custodia militaris, which is open, healthy and created for
the use by men. Tax collectors, however, may seize the property of those, who try not
to meet their obligation notwithstanding. This regulation confirms the previously
mentioned penalty of confiscation in the case of non-payment of the tax.

Constantine clearly introduced the illegality of imprisonment and other pen-
alties for non-paying of taxes. In accordance with his words, prisons were only for
guilty people, thus probably for serious criminals and not for tax debtors, even
though they diminished the property of the State.

To comprehend such a decision it is essential to investigate his argumentation
and underline the necessary distinctions. The Emperor introduced a kind of a gradual
procedure of collecting overdue tax from citizens. Firstly, they had a chance to pay the
debt to the governor without any negative consequences. But if they remained unwill-
ing, they could be kept in military custody. Nevertheless, if they continued to evade
paying the tax, tax collectors could seize their property and in this way satisty the debt.

At this point one may assume that Probus illegally incarcerated tax debtors.
There is, however, a doubt concerning the meaning of the word carcer and custodia
in the texts mentioned. Both terms were sometimes used in the same meaning of
‘prison’, but Constantine makes a clear distinction between them - one is illegal
and the other not. What makes them so different?

To answer these questions some necessary remarks have to be presented. Both
carcer and custodia may be classified as preventive measures used in the Roman
criminal procedure to secure the wrongdoer. The spectrum of such measures is
very similar to the contemporary institutions of criminal law'’, which is evident if
one compares modern legal texts with the following fragment of Digestae.

7 Cf. P. KoLoDKo, Rzymska terminologia prawna stosowana na okreslenie narzedzi stosowanych podczas chto-
sty, ZPUKSW), 6, 2006, p. 121-144; IDEM, Chtosta jako dodatkowy srodek karny zaostrzajgcy dolegliwosc wia-
Sciwej kary, [in:] Salus rei publicae suprema lex. Ochrona interesow paristwa w prawie karnym starozytnej Grecji
i Rzymu, ed. A. DEBINsKI, H. KowaLsk1, M. Kuryrowicz, Lublin 2007, p. 87-102.

& A kind of infamy, because the term denotatio as a reprimand appears in legal sources only in this
fragment, cf. ]. SONDEL, Sfownik tacirisko-polski dla prawnikéw i historykéw, Krakéw 1997 (s.v. denotatio).
°  Ibidem (s.v. carcer; custodia). Cf. also K. AMIELANCZYK, Custodia, carcer, vincula publica. Pozbawienie
wolnosci w rzymskim prawie karnym za panowania cesarza Hadriana, [in:] Wspdtczesna romanistyka praw-
nicza, red. A. DEBINSKI, M. WOJCIK, Lublin 2004, p. 11-24.

10" Penal Code, Title 28, Preventive measures. See A. LOVATO, Il carcere nel diritto penale romano dal Severi
a Giustiniano, Bari 1994, p. 11-12.
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De custodia reorum proconsul aestimare solet, utrum in carcerem recipienda sit persona an militi
tradenda vel fideiussoribus committenda vel etiam sibi. Hoc autem vel pro criminis quod obicitur
qualitate vel propter honorem aut propter amplissimas facultates vel pro innocentia personae vel pro
dignitate eius qui accusatur facere solet."

Prison, military custody and personal security were conventionally used in
Roman Law. However, the order of the presented institutions is not insignificant
— they are enumerated from the most severe to the mildest measure. This is easy
to understand if one considers the character and conditions of ancient prisons.
Usually they were very small, dim, lacking both fresh air and food. The worst of all
was probably the almost complete dependence on the discipline or mere moods of
custodians'?. On the other hand custodia militaris was a custody over the debtor in
the magistrate’s or even a private house. The detainee was guarded day and night,
but he could move without restraint, meet his friends and family, live as usual®.
Of course, different kinds of securities or guarantees were the most comfortable
measure for the debtors. It is important to mention that all of them were not strict
and separate institutions, but rather certain points on the continuum of preventive
measures used in Roman Law'.

A similar distinction is also presented in the following text of Ulpian:

Divus pius ad epistulam antiochensium graece rescripsit non esse in vincula coiciendum eum,
qui fideiussores dare paratus est, nisi si tam grave scelus admisisse eum constet, ut neque fideius-
soribus neque militibus committi debeat, verum hanc ipsam carceris poenam ante supplicium
sustinere'.

' Dig., XLVIIL, 3, 1: When accused persons are to be placed in custody, the Proconsul should determine wheth-
er they should be sent to prison, delivered to a soldier, or committed to the care of their sureties, or to that of
themselves. This is usually done after taking into consideration the nature of the crime of which the defendant
is accused, or his distinguished rank, or his great wealth, or his presumed innocence, or his reputation. Also
Dig., 11, 11, 4, 1: ed plane si vinculis vel custodia militari impeditus ideo non stetit...; XLVIII, 3, 2, pr.: lege
publicorum cavetur, ut sistendum vel a domino vel ab extero satisdato promittatur: quod si non defendatur, in
vincula publica coici iubetur...; 1, 18, 14: et tamen diligentius custodiendus erit ac, si putabis, etiam vinculo
coercendus... ut a suis vel etiam in propria villa custodiatur...

12 J.-U. KRAUSE, Gefingnisse im Romischen Reich, Stuttgart 1996, p. 271-304. Beside numerous literary
sources, one can conclude the conditions in prison also on the basis of legal sources, e.g. C/, 1, 4, 9 pr.;
1X, 4, 1; IX, 47, 23 pr. Cf. also W. LITEWSKI, Rzymski proces karny, Krakéw 2003, p. 89-90.

' E.g. Trtus Livius, Ab Urbe condita, XX1V, 45, 8; The Acts of the Apostles, XXVIII, 16; Casstus Dio,
Roman History, LVIII, 3, trans. E. CARY, H.B. FOSTER, vol. VII, Cambridge 1959 (cetera: Casstus D10);
JosepHUS FLAVIUS, Jewish Antiquities, XVIII, 6, 7, trans. L.H. FELDMAN, vol. VIII, Cambridge 1965.

!4 There are examples which are hard to classify, especially between custody and surety, e.g. SUETON-
1US, De vita caesarum / The Lives of the Caesars, De vita Caesarum, VII, 2, 3, trans. J.C. ROLFE, Cambridge
1960 (Gnaeus Piso kept in custody of his brother).

'S Dig., XLVIII, 3, 3: The Divine Pius stated in a Rescript, in Greek, to the people of Antioch, that anyone who
was ready to furnish sureties for his appearance should not be placed in prison, unless it was evident that he had
committed so serious a crime that he should not be entrusted to the care of any sureties, or soldiers; but that he
must undergo the penalty of imprisonment before suffering that for the crime of which he is guilty.
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Antoninus Pius ordered not to put in chains people prepared to furnish
sureties, unless their crime was so serious that neither sureties nor military
custody would be sufficient. Such criminals were committed to prison to suf-
fer the penalty of imprisonment before the proper punishment. It is evident however,
that carcer was perceived substantially differently from the rest of the preven-
tive measures and constituted a kind of informal penalty because of its char-
acter. Ulpian clearly expressed such attitude in the above mentioned fragment.
This might be the reason why Constantine forbade its application, but simul-
taneously considered custodia militaris appropriate even for public debtors. As
it is stated in the previously analyzed fragment, the application of a certain
measure was dependent on the nature of the crime committed, the status of the
criminal and his guilt. Not paying taxes was not perceived as such a violation
of law to be punished by so cruel treatment'c.

So again, most likely Probus abused his power in order to collect delinquent
taxes. The more so because, as it is expressly written in Ammianus’ account, he
incarcerated noble men (optimati) and some of them committed suicide. In Ro-
man criminal law, there existed a very distinctive classification of perpetrators
based on the social status — honestiores and humiliores. The former were treated
in a much more privileged manner, so it was illegal to apply certain measures
against them'. Even if imprisonment was a part of legal proceedings, it would
be most unlikely to commit to prison representatives of a noble social class®.

Of course, Probus could have used other preventive measures, including mili-
tary custody or all kinds of securities. Constantine affirmed such a possibility ex-
pressis verbis in the next constitution from 335 A.D., concerning the same matter.

Provinciales pro debitis plumbi verbera vel custodiam carceris minime sustinere oportet, cum hos
cruciatus non insontibus, sed noxiis constitutos esse noscatur, satis vero sit debitorem ad solvendi
necessitatem capione pignorum conveniri'.

16 However, it seems that it was considered a serious crime. It was one of three crimes, which enabled
torturing the slaves of a master who committed a crime, CJ, IX, 41, 1 pr.

7 'T. MOMMSEN, 0p. cit., p. 1030; G. CARDASCIA, Lapparition dans le droit des classes d’honestiores et
d’humiliores, RHDFE 27, 1950, p. 305-337 and 461-485; P. GARNSEY, Social status and legal privilege in
the Roman Empire, Oxford 1970, p. 103; R. RILINGER, Humiliores-honestiores. Zu einer sozialen Dichotomie
im Strafrecht der romischen Kaiserzeit, Miinchen 1988; M. BALZARINI, Nuove prospettive sulla dicotomia
honestiores-humiliores, [in:] Idee vecchie e nuove sul diritto criminale, a cura di A. BURDESE, Padova 1988,
p. 159; A. Lovaro, op. cit., p. 14-16; K. AMIELANCZYK, Rzymskie prawo karne w reskryptach cesarza
Hadriana, Lublin 2006, p. 234.

'8 Although it is only an assumption, there are sources mentioning the incarceration of a decurion:
Dig., XXVIII, 3, 6, 7; XLIX, 4, 1.

¥ CTh, X1, 7, 7. The provincials must not suffer lashes of leaded whips or the custody of prison on account of
unpaid taxes due, since it is recognized that such tortures have not been established for the innocent, but for the
guilty. It shall suffice for a delinquent taxpayer to be summoned to the necessity of payment by the seizure of
pledges (trans. C. PHARR, The Theodosian Code and Novels and the Sirmondian Constitutions: A Translation
with Commentary, Glossary, and Bibliography, Princeton 1952).
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He repeated the previous regulation concerning the illegality of imprison-
ment and whipping of tax debtors, but simultaneously he mentioned that a pledge
was sufficient in the case of tax liability. This repetition may be caused by continu-
ous breaching of the previous law, probably happening mostly in the provinces,
which may be concluded first of all from the addressee of this constitution, praeses
Sardiniae and provinciales®.

To conclude, such a case seems to be presented by Ammianus Marcellinus in
his work - an illegal act of abusing the Praetorian competence. But was the carcer
used by Probus as a penalty, preventive measure or informal means of constraint?
Actually, the problem is definitely much more extensive and concerns the problem
of the existence of the penalty of imprisonment in Roman criminal law, which is
far beyond the scope of this analysis?'. The reflection is limited only to the most
certain point in this discussion that incarceration as a punishment was at least
for some time and for certain groups of perpetrators forbidden in Ancient Rome.
Nevertheless, it was used commonly by governors of provinces. One of the [ibri
terribiles of the Digestae provides Ulpian’s opinion on the matter:

Solent praesides in carcere continendos damnare aut ut in vinculis contineantur: sed id eos facere
non oportet. Nam huiusmodi poenae interdictae sunt: carcer enim ad continendos homines, non ad
puniendos haberi debet*.

The jurist comments that governors tend to punish the condemned with prison
or chains, but such practices are illegal, because prison should be used for detaining
people, not for punishing them. It seems that this fragment may refer to the issue under
analysis, it excludes the possibility of Probus’ using the prison as a punishment, at least
in accordance with the law. On the other hand, there existed no criminal procedure in
the case of non-paying of tax none is known until today. Thus, it is impossible to use
the term penalty in its context concerning penal law. In the light of the analyzed sourc-
es, it is obvious that Probus illegally used prison to force the unfortunate taxpayers to
meet their obligation. In Ancient Rome there existed a common, but obviously illegal
practice of using certain preventive measures, such as prisons or tortures, to achieve
some goals and enforce obedience. So in general it is not a very discussed academic
matter whether or not there existed prison as a penalty in Roman Law; the question is,
how it was used in daily life. As it seems, people were kept illegally in prisons, in very
different situations, for the purpose of being forced them to perform expected acts®.

% Many examples of imprisonment of tax non-payers were also found in Egypt, see S.F. TOVAR,
Violence in the Process of Arrest and Imprisonment in Late Antique Egypt, [in:] Violence in Late Antiquity:
Perceptions and Practices, ed. H.A. DRAKE, Aldershot-Burlington 2006, p. 103-112, esp. 105.

2 Cf. A. LovaTo, op. cit., p. 77-170.

22 Dig., XLVIII, 19, 8, 9: Governors usually sentence criminals to be confined in prison, or to be kept in chains;
but they should not do this, for penalties of this kind are forbidden, as a prison should be used for the safe-keeping
of men, and not for their punishment.

# A.Lovarto, op. cit., p. 25-36, 77-109 and 212-219.
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There also exists copious historical evidence proving such a tendency in the
daily practice of justice. The most characteristic, is the behavior of Tiberius, pre-
sented by Cassius Dio in his History of Rome**. The Emperor willingly delayed his
return to the city, so that the prisoner could suffer as long as possible both from the loss
of his civic rights and from terror. They all show that prison was commonly used as
an informal penalty not only for criminals, before or even without any procedure
undertaken afterwards. It achieved such an extent that imperial constitutions had
to be issued. Nonetheless, such practice still existed, mostly in the provinces, as
described by Ammianus Marcellinus. As it appears, there was no criminal respon-
sibility of tax non-payers in Roman criminal law, but some criminal measures were
used as a manifestation of abuse of authority.

Abstract. In the field of taxation there existed many casuistic crimes of Roman criminal law, com-
mitted both by tax payers and tax collectors, but non-payment of taxes was not one of them. As a rule
taxpayers risked confiscation of property by avoiding the fulfillment of their obligation. There exists
some historical evidence, however, which suggests the possibility of imprisonment of taxpayers. Was
it possible to inflict criminal punishments in such cases? Legal texts give some reflections to the con-
trary— Roman emperors prohibited the use of imprisonment in non-criminal matters. The number
of these prohibitions indicates, that there were many situations of this kind. It seems that especially in
the provinces the governors abused their power and used illegal measures, such as tortures, whipping
and imprisonment, to force citizens to pay taxes.

Przemystaw Kubiak

Katedra Prawa Rzymskiego
Wydzial Prawa i Administracji
Uniwersytet Lodzki

ul. S. Kopcinskiego 8/12
90-232 L4dz, Polska
cubiacus@poczta.onet.pl

2 Cass1us Dio, LVIII, 3: Yet Tiberius, after acting in this manner, did not permit his victim to die, in spite of
the other's desire for death as soon as he learned of the decree. Instead, in order to make his lot as cruel as pos-
sible, he bade Gallus be of good cheer and instructed the senate that he should be guarded without bonds until he
himself should reach the city; his object, as I said, was to make the prisoner suffer as long as possible both from
the loss of his civic rights and from terror. And so it came to pass; for he was kept under the eyes of the consuls of
each year, except when Tiberius held the office, in which case he was guarded by the praetors; and this was done,
not to prevent his escape, but to prevent his death. He had no companion or servant with him, spoke to no one,
and saw no one, except when he was compelled to take food. And the food was of such quality and amount as
neither to afford him any satisfaction or strength nor yet to allow him to die (trans. E. CARY).
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ON SOME FiscAL DECISIONS OF CALIGULA AND VESPASIAN

The period of the Principate was a time of urgent search for sources of income.
It all started with Augustus, who introduced an extensive reform of public finances.
These changes, partly connected to the aerarium militare, a treasury accumulating
means for the severance and payments of veterans, established in 6 A.D., included
mainly the introduction of a number of new payments, such as the legacy tax (vic-
esima hereditatum), or sales taxes (centesima rerum venalium and quinta et vicesima
venalium mancipiorum)".

The successors of Augustus were also troubled by constant financial dif-
ficulties. These resulted not only from the wastefulness of some of them, but
also from the forming status of the Caesarean treasury (fiscus caesaris), supplied
obviously from diverse sources, but at the same time in a gradual manner over-
taking public expenses, especially these concerning the army and the mainte-
nance of the capital®. They tried to resolve these problems in various ways, the
easiest of which was to lay new public tributes. The 1% century A.D. does not
lack these, although most of them, as it seems, didn’t last long. The sources
providing information here are scarce; what is more, all of them are literary
texts by Josephus, Suetonius, and Cassius Dio. Such sources usually provide
fragmentary and inaccurate technical data, which makes it much more dif-
ficult, often impossible, to reconstruct the form of a tax, or even to determine
its rate. These accounts, however, indicate first and foremost, that the rulers
were determined to look for sources of income wherever they could hope to
find them.

It seems that Caligula was particularly active in this respect. Suetonius pro-
vides us with a spectacular description of his endeavors, stating at the beginning
of his account, that the ruler levied new and unheard of taxes...and there was no class of

! Cf. A. PIKULSKA-RADOMSKA, Centesima rerum venalium i quinta et vicesima venalium mancipiorum:
podatki od transakcji sprzedazy, [in:] O prawie i jego dziejach ksiegi dwie. Studia ofiarowane Profesorowi
Adamowi Lityriskiemu w czterdziestolecie pracy naukowej i siedemdziesieciolecie urodzin, vol. 1, Biatystok-
Katowice 2010, p. 101-105.

? Cf.E MILLAR, The Fiscus in the First Two Centuries, JRS 53, 1963, p. 29-42; P. KRAJEWSKI, Finanse publicz-
ne, [in:] Rzymskie prawo publiczne, ed. B. SITEK, P. KRAJEWSKI, Olsztyn 2004, p. 109-123, esp. p. 109.
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commodities or men on which he did not impose some form of tariff’. Cassius Dio makes
a similar observation®.

Suetonius mentions such new taxes as:

- a2,5 per cent lawsuit tax (quadragesima);

- afee on groceries sold in Rome;

- a prostitute tax amounting to the payment obtained from one client;

- a porter tax amounting to 12,5 per cent of their daily income (pars octava).

Cassius Dio confirms the first three, and mentions additionally a tavern tax,
craftsmen tax, as well as a tax on the income from the work of wage-earning slaves.
These lists do not necessarily contradict each other; namely, it is often assumed
that the tavern tax Cassius mentions may be connected to Suetonius’ grocery tax,
and the wage-earning slaves tax is nothing else but the tribute on porters’ income”.
Facing the lack of further sources, we must leave the problem unsolved for now.

The circumstances under which these taxes were introduced are worthwhile.
The accounts of historians differ; however, it is certain that these measures met
with obstacles. Primarily, the ruler was confronted with accusations concerning
the improper form of the publication of the lex instituting these taxes. Having pro-
claimed the introduction of taxation, Caligula initially waived disclosing the con-
tent of the new law to the public. The people became resentful, as due to the igno-
rance of its substance many broke the new law and had to face the consequences.
According to Suetonius and Cassius Dio, influenced by the protests, the Emperor
had the law posted up, but in a very narrow place and in excessively small letters, to prevent

> SUETONIUS, De vita caesarum / The Lives of the Caesars, IV, 40, trans. J.C. ROLFE, London-New York
1914 (cetera: SUETONIUS): Vectigalia nova atque inaudita primum per publicanos, deinde, quia lucrum exu-
berabat, per centuriones tribunosque praetorianos exercuit, nullo rerum aut hominum genere omisso, cui non
tributi aliquid imponeret. Pro edulibus, quae tota urbe venirent, certum statumque exigebatur; pro litibus ac
iudiciis ubicumque conceptis quadragesima summae, de qua litigaretur, nec sine poena, si quis composuisse
vel donasse negotium convinceretur; ex gerulorum diurnis quaestibus pars octava; ex capturis prostitutarum
quantum quaeque uno concubito mereret; additumgque ad caput legis, ut tenerentur publico et quae meretricium
quive lenocinium fecissent, nec non et matrimonia obnoxia essent

(He levied new and unheard of taxes, at first through the publicans and then, because their profit was so great,
through the centurions and tribunes of the praetorian guard; and there was no class of commodities or men on
which he did not impose some form of tariff. On all eatables sold in any part of the city he levied a fixed and
definite charge; on lawsuits and legal processes begun anywhere, a fortieth part of the sum involved, providing
a penalty in case anyone was found guilty of compromising or abandoning a suit; on the daily wages of porters,
an eighth; on the earnings of prostitutes, as much as each received for one embrace; and a clause was added to
this chapter of the law, providing that those who had ever been prostitutes or acted as panders should be liable to
this public tax, and that even matrimony should not be exempt).

*  Cassius D1o COCCEIANUS, Historia Romana, LIX, 28, 8, trans. E. CARY, H.B. FOSTER, vol. VII, Cam-
bridge 1959 (cetera: D10 Cass1US): he was doing all this was also collecting money in most shameful and
dreadful ways. One might, indeed, pass over in silence the wares and the taverns, the prostitutes and the courts, the
artisans and the wage-earning slaves, and other such sources, from which he collected every conceivable tribute.

> Cf. S. GUNTHER, ,, Vectigalia nervos esse rei publicae”. Die indirekten Steuern in der Romischen Keiserzeit
von Augustus bis Diokletian, Wiesbaden 2008, p. 156.



Regarding Fiscal Decisions of Caligula and Vespasian 55

the making of a copy®. The attempt to negotiate a reduction of the tax failed. Josephus’
and Cassius Dio speak of bloody riots in a circus, and Josephus even mentions an
execution of its leaders.

Also, the method of collection was interesting. Suetonius states that Caligula
promptly ceased leasing this practice to publicans, as traditionally accepted, as he
assessed their income to be too high. The tax was collected by praetorians instead.
Even today we can easily imagine scenes of armed guardsmen pacing through the
markets and alleys, collecting the money and certainly showing no mercy to the
resisting. a similar account is to be found in Josephus®, who, however, refers only
to the case of Cassius Chaerea, the praetorian guard. The latter was nominated as
the main collector of taxes and other duties, often overdue. The fact that he showed
sympathy to debtors caused the Emperor’s displeasure, and made him a victim of
harassments. His hatred towards the ruler, which resulted from these events, led
him to participate in the conspiracy to murder Caligula.

Bearing in mind other proofs of the Emperor’s greed, which Suetonius and
Cassius Dio describe in their works with barely hidden satisfaction, such as fund-
ing a brothel on the Palatine Hill, giving usurious loans, game cheating, perjury,
receiving minor offerings from the people and rolling in collected coins’, Caligula

¢ SureTton1us, 1V, 41: Eius modi vectigalibus indictis neque propositis, cum per ignorantiam scripturae multa

commissa fierent, tandem flagitante populo proposuit quidem legem, sed et minutissimis litteris et angustissimo
loco, uti ne cui describere liceret

(When taxes of this kind had been proclaimed, but not published in writing, inasmuch as many offences were
committed through ignorance of the letter of the law, he at last, on the urgent demand of the people, had the law
posted up, but in a very narrow place and in excessively small letters, to prevent the making of a copy);

Dio Cassius, LIX, 28, 11: But when, after enacting severe laws in regard to the taxes, he inscribed them in
exceedingly small letters on a tablet which he then hung up in a high place, so that it should be read by as few as
possible and that many through ignorance of what was bidden or forbidden should lay themselves liable to the
penalties provided, they straightway rushed together excitedly into the Circus and raised a terrible outcry. Once
when the people had come together in the Circus and were objecting to his conduct, he had them slain by the
soldiers; after this all kept quiet.

7 JosepHUS FLAV1US, Jewish Antiquities, XIX, 1, 4, 25sqq, trans. L.H. FELDMAN, vol. VIII, Cambridge
1965 (cetera: JOSEPHUS, Antiquities).

8 JosepHUS, Antiquities, XIX, 1, 5, 28.

° SurTONIUS, IV, 41: Ac ne quod non manubiarum genus experiretur, lupanar in Palatio constituit, distric-
tisque et instructis pro loci dignitate compluribus cellis, in quibus matronae ingenuique starent, misit circum
fora et basilicas nomenculatores ad invitandos ad libidinem iuvenes senesque; praebita advenientibus pecunia
faenebris appositique qui nomina palam subnotarent, quasi adiuvantium Caesaris reditus. Ac ne ex lusu quidem
aleae compendium spernens plus mendacio atque etiam periurio lucrabatur. Et quondam proximo conlusori
demandata vice sua progressus in atrium domus, cum praetereuntis duos equites R. locupletis sine mora corripi
confiscarique iussisset, exultans rediit gloriansque numquam se prosperiore alea usum.

(To leave no kind of plunder untried, he opened a brothel in his palace, setting apart a number of rooms and
furnishing them to suit the grandeur of the place, where matrons and freeborn youths should stand exposed.
Then he sent his pages about the fora and basilicas, to invite young men and old to enjoy themselves, lending
money on interest to those who came and having clerks openly take down their names, as contributors to Cae-
sar's revenues. He did not even disdain to make money from play, and to increase his gains by falsehood and even
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proves to have been an extremely covetous man. But wasn't he perhaps just entirely
devoted to the idea of gaining fiscal resources?

It is, however, worthwhile to mention that Caligula went down in history, even
if not in glory, as a tax-abolishing reformer. In 38 A.D. he revoked centesima rerum
venalium, an unpopular, although not particularly high in Roman reality (0,5 to
1 per cent) auction sale tax. But it was just the beginning of Caligula’s reign..."

We know nothing about some of the tributes established by Caligula, apart
from the accounts of appointed historians. Thus it is no surprise that these weren’t
of interest for scholars. The subject of their interest were rather tributes collected
from prostitutes, grocery traders, and litigant parties The prostitution tax has al-
ready been discussed by Andrzej Sokala''; in this paper I will therefore limit myself
to a few remarks on the litigation tax'2.

Caligula decided that litigant parties, regardless where the litigation was to be
settled, were to pay a tax amounting to 2,5 per cent of the value of its subject. As
for now, everything seems to fall within an acceptable scope, but the further part of
Suetonius’ account (Cassius Dio does not mention the details) is troubling. Now,
the legislator forbade, under threat of an indefinite, but probably financial pen-
alty, arbitrational agreements and withdrawing from lawsuit. This regulation was
doubtlessly very inconvenient for the parties. It could, however, have a side effect:
especially in the case of serious litigations, the subject of which had a high value,
they would think twice before going to lawsuit at all. In this context it is decisive to
establish when exactly the tax was abolished. There exists no conclusive reference
in the sources, although Suetonius mentions in his life of Claudius that the latter
cancelled all of Caligula’s acta®. It is, however, known, that the derogation didn’t
include the prostitute tax or groceries tax. Thus, speculations in the literature ap-
peared suggesting that, quadragesima litium could have been in force until 58 A.D.,,

by perjury. Having on one occasion given up his place to the player next to him and gone into the courtyard, he
spied two wealthy Roman knights passing by; he ordered them to be seized at once and their property confiscated
and came back exultant, boasting that he had never played in better luck);

Dio Casstus, LIX, 28, 9-10: But how could one keep silent about the rooms set apart in the very palace, and the
wives of the foremost men as well as the children of the most aristocratic families that he shut up in those rooms and
subjected to outrage, using them as a means of milking everybody alike? Some of those who thus contributed to his
need did so willingly, but others very much against their will, lest they should be thought to be vexed. The multitude,
however, was not greatly displeased by these proceedings, but actually rejoiced with him in his licentiousness and in
the fact that he used to throw himself each time on the gold and silver collected from these sources and roll in it.

10 SueToON1US, 1V, 16: Ducentesimam auctionum Italiae remisit.

"' A. SOKALA, Meretrix i jej pozycja w prawie rzymskim, Torun 1998, p. 78-84.

1> The literature concerning this tax is scarce, the most extensive contribution is: R. CAGNAT, Etude
historique sur les impdts indirects chez les Romains jusquaux invasion des barbares, Paris 1882 [repr. Roma
1966], p. 235-236; also cf. M. KASER, Das romische Zivilprozessrecht, Miinchen 1966, p. 393, an. 19;
M. CaMACHO DE L0s R10s, Vectigalia. Contribucion al estudio de los impuestos en Roma, Granada 1995,
p. 247-248; a couple of remarks are also to be found in S. GOUNTHER, op. cit., p. 159-160.

3 SurTontus, V, 11, 3: Gai quoque etsi acta omnia rescidit.
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i.e. until Neros reforms, discussed by Tacitus'. In his reflections, the historian
admittedly mentions the term quadragesima, even in the plural, but it does not nec-
essarily have to refer to the litigation tax, as the reform was directed against illegal
income of publicans. Even if we assume that the tax was still in force and it was,
just as in Caligula’s times, not collected by the publicans, Nero’s reform might have
excluded it. The second interpretation dates the cancellation of the tax to Galba’s
times. It rests upon numismatic evidence, especially the fact, that on numerous
coins from this period, the inscription quadragesima remissa is to be found®. Cer-
tainly it could refer to the litigation tax, it was considered doubtful in earlier litera-
ture already, and newer studies assume, that the coins indicated the cancellation of
another tax, namely quadragesima Galliarum, which was a kind of customs'®.

It is worthwhile to mention one more famous tribute, established by Vespa-
sian. On various curiosity-lists, one of the top spots is often occupied by the fact
that this Roman Emperor introduced a urine tax (vectigal urinae). If this informa-
tion is in any way commented, the comment is usually mocking. This tradition has
clung to Vespasian so fast that even public urinals, installed in Paris at the begin-
ning of the 19 century by the prefect of the department of Seine, count Rambu-
teau, were dubbed colonnes vespasiennes, or just vespasiennes. It is also the case in
Italian (vespasiani) and Romanian (vespasiene).

The tax in question is not a subject of interest of scholars, as the entire know-
ledge at our command is based on Suetonius’ account, repeated nearly literally by
Cassius Dio". They both describe a scene which was supposed to happen between

' Tacrrus, Libri ab excessu divi Augusti, X111, 51, ed. PX. HUIBREGTSE, vol. I, Groningen 1958 (cetera:
Tacrtus, Annales): Manet [...] abolitio quadragesimae quinquagesimaeque et quae alia exactionibus inlicitis-
nomina publicani invenerant. (The annulment, however, of the “fortieth”, “fiftieth”, and other irregular
exactions, for which the publicans had invented titles, is still in force).
15 Literally quadragens remissae, (quadragens)vma remissa, or quadragensumae remiss — The Roman Impe-
rial Coinage, ed. C.H.V. SUNDERLAND, R.A.G. CARSON, vol. I, ed. C.H.V. SUNDERLAND, London 1984,
p. 219, 225, 228, 236 [no. 77-84].
¢ Cf. S. GUNTHER, op. cit., p. 160. On quadragesima Galliarum lately: J. FRANCE, Quadragesima Gal-
liarum: lorganisation douaniére des provinces alpestres, gauloises et germaniques de I'Empire Romain
(I siécle avant J.-C. - IIF siécle apres J.-C.), Rome 2001.
17 SueTontus, VIII, 23, 3: Reprehendenti filio Tito, quod etiam urinae vectigal commentus esset, pecuniam ex
prima pensione admovit ad nares, sciscitans num odore offenderetur; et illo negante: ‘Atqui”, inquit, “elotio est.”
Nuntiantis legatos decretam ei publice non mediocris summae statuam colosseam, iussit vel continuo ponere,
cavam manum ostentans et paratam basim dicens
(When Titus found fault with him for contriving a tax upon public conveniences, he held a piece of money from
the first payment to his son's nose, asking whether its odour was offensive to him. When Titus said “No” he replied,
“Yet it comes from urine.” On the report of a deputation that a colossal statue of great cost had been voted him at
public expense, he demanded to have it set up at once, and holding out his open hand, said that the base was ready);
Dio Casstus, LXV, 14: When some persons voted to erect to him a statue costing a million, he held out his
hand and said: “Give me the money; this is its pedestal.” And to Titus, who expressed his indignation at the tax
placed upon public urinals,— one of the new taxes that had been established,— he said, as he picked up some
gold pieces that had been realized from this source and showed them to him: “See, my son, if they have any smell.”
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the Emperor and his son, Titus. When Titus one day lamented about the repulsive
nature of the tax, Vespasian let him smell a couple of coins and asked if he felt any
odor. When his son denied, the Emperor claimed that they came from urine. Non
olet! It is worth mentioning, that besides the anecdote about the conversation with
Titus, both sources include another, concerning the reaction of the Emperor to the
news of the initiative to build an expensive statue in his honor. He immediately re-
quired from the initiators of the enterprise a part of the financial resources meant
to be spent on the figure and, showing them an empty hand, told them that the
plinth had already been ready. Both historians mention this anecdote as a proof of
the Emperor’s greed, but also humor. Suetonius, condemning Vespasians features,
admits that when he came to power, the treasury had been in a pitiful condition.
He didn’t miss any opportunity to replenish it, and he made good use of every
penny gained in a bad way"®.

The problem concerns, of course, maintaining cleanliness in the city. The pro-
duction of waste was enormous, though, as Olivia Robinson rightly asserted, the
Romans had one great advantage over us: they knew no plastic and they did not
wrap up gifts'®. Everything they produced was nearly immediately processed™.

18 SueToNtUs, VIII, 16: Sola est, in qua merito culpetur, pecuniae cupiditas. Non enim contentus omissa sub
Galba vectigalia revocasse, novas et gravia addidisse, auxisse tributa provinciis, nonnullis et duplicasse, nego-
tiationem quoque vel privato pudendas propalam exercuit, coemendo quaedam tantum ut pluris postea distra-
heret. Ne candidatis quidem honores reisve tam innoxiis quam nocentibus absolutiones venditare cunctatus est.
Creditur etiam procuratorum rapacissimus quemque ad ampliora officia ex industria solitus promovere, quo lo-
cupletiores mox condemnaret; quibus quidem volgo pro spongiis dicebatur uti, quod quasi et siccos madefaceret
et exprimeret umentis. Quidam natura cupidissimum tradunt, idque exprobratum ei a sene bubulco, qui negata
sibi gratuita libertate, quam imperium adeptum suppliciter orabat, proclamaverit, vulpem pilum mutare, non
mores. Sunt contra qui opinentur ad manubias et rapinas necessitate compulsum summa aerarii fiscique inopia,
de qua testificatus sit initio statim principatus, professus quadringenties milies opus esse, ut res p. stare posset.
Quod et veri similius videtur, quando et male partis optime usus est

(The only thing for which he can fairly be censured was his love of money. For not content with reviving the
imposts which had been repealed under Galba, he added new and heavy burdens, increasing the amount of tribute
paid by the provinces, in some cases actually doubling it, and quite openly carrying on traffic which would be
shameful even for a man in private life; for he would buy up certain commodities merely in order to distribute them
at a profit. He made no bones of selling offices to candidates and acquittals to men under prosecution, whether in-
nocent or guilty. He is even believed to have had the habit of designedly advancing the most rapacious of his procu-
rators to higher posts, that they might be the richer when he later condemned them;; in fact, it was common talk that
he used these men as sponges, because he, so to speak, soaked them when they were dry and squeezed them when
they were wet. Some say that he was naturally covetous and was taunted with it by an old herdsman of his, who on
being forced to pay for the freedom for which he earnestly begged Vespasian when he became emperor, cried: "The
fox changes his fur, but not his nature.” Others on the contrary believe that he was driven by necessity to raise money
by spoliation and robbery because of the desperate state of the treasury and the privy purse; to which he bore witness
at the very beginning of his reign by declaring that forty thousand millions were needed to set the State upright. This
latter view seems the more probable, since he made the best use of his gains, ill-gotten though they were).
¥ O. ROBINSON, Ancient Rome: City Planning and Administration, s.1. 2003, p. 106.
? C. COURRIER, Rome et ses déchets: salubrité et insalubrité dune mégalopole antique, http://pradis.
ens-lyon.fr/article.php3?id_article=184 [26 VI 2012].
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Only a relatively limited number of houses in the city, and certainly not the rental
ones, had running water and a sewer system. WC-like installations, with seats above
running water, must have been very rare in private buildings. Some houses were
equipped with lavatories (latrinae), but most people used boxes, or simply vessels,
which slaves subsequently flushed into the gutter or put on waste-removing cars.
Public meeting spaces were equipped with latrines (foricae). These were attended
and cleaned by foricarii, employees of companies leasing cleaning services. Despite
the fact that the lease wasn’t low, and the delay in payment resulted in very high
interest?, this business was, just as in the epochs to follow, very profitable. There
also existed public urinals - large, conveniently cut short vessels (dolia curta). They
were placed in side alleys or street corners and emptied regularly by foricarii. The
urine gained was sold to tanners and fullers, to whom it was a valuable resource for
processing leather and clean wool fabric, due to its high content of ammonia. Until
now, all authors commenting on this issue agree. Adolphe Duraeu de la Malle*
is of the opinion, that entrepreneurs charged a fee for using public toilets and as-
sumes this to be Vespasian’s tax. In opposition to that, Olivia Robinson* and An-
dreas Wacke** mention the urine tax on the margin of their studies and claim that
it was the usage of the urine that was taxed, and the tax was paid by entrepreneurs
utilizing the urine.

In view of the scarce source material, one cannot be certain whether it was a tax
or some other sort of tribute. The argument that Suetonius used the term vectigal
when telling this story for the first time is not decisive bearing in mind the fuzziness
of the Roman fiscal terminology. Additionally, literary texts are in particular not to
be taken word-for-word in this regard. Vectigal urinae might just as well have been
aregular tax on a business activity, in this case on running a fulling mill or a tannery,
just the same as in case of porters or prostitutes (if we assume the theory, that in case
of the latter there existed regularly upgraded registers, which is only partly justi-
fied). It might also have been a fee charged on the basis of a public contract with an
entrepreneur leasing cleaning services. Or maybe just a fee for using public toilets?

In the times of the early Empire, many tributes were often justified spontane-
ously, without a deeper analysis. Thus, some of them did not last long which is
not surprising. The fate of the taxes mentioned above reaffirms the thesis that in
spite of searching for various solutions, the state of Rome never had an organized
tax system which would have been integrated into the economy, or even provided
means for public expenses. It was rather a chaotic thicket of particular, often re-

I Digesta XXII, 1, 17, 5, rec. T. MOMMSEN, [in:] Corpus Iuris Civilis, vol. I, "“Berolini 1906 (cetera:
Dig.,): Fiscus ex suis contractibus usuras non dat, sed ipse accipit: ut solet a foricariis, qui tardius pecuniam
inferunt, item ex vectigalibus. Cum autem in loco privati successit, etiam dare solet. (As it shows, interest was
collected even from the heirs of the debtor).

22 M. DUREAU DE LA MALLE, Economie politique des Romains, Paris 1840, p. 481.

# 0. ROBINSON, op. cit., p. 105.

# A. WACKE, Protection of the Environment in Roman Law?, RLT 1, 2002, p. 1-24, esp. p. 8.
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gional taxes, which could not serve as means for controlling economic processes®.
This also has to apply to the famous portorium, a diversified transport fee, often
inaccurately identified with customs. It was a tremendous source of income, but
the idea to use it for protection of the home market controlling the flow of trades
and services or influencing the consumption had not yet been invented.

Abstract. The history of the Roman Empire is a history of continuously looking for new sources of
state revenues. Numerous public loads, spontaneously created during the early Empire, without any
deeper analysis, created a disordered mess of particular and curious taxes rather than a centralized
system as an instrument of controlling economic processes. The tax decisions of the emperors men-
tioned in the title, in spite of having a significant influence on the state treasury, were, in fact, of the
same disordered nature.
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REMARKS ON SOME TAX EXEMPTS IN ANCIENT ROME

In the classical construction of tax we may distinguish three elements: the
subject of taxation, the object of taxation, and the base of taxation. From the third
element, the base of taxation, we may distinguish reliefs and tax exemptions, ac-
cording to which some persons activities, or facts are not taxable. In order to
simplify the tax system, it is advisable to eliminate most (all) tax reliefs, at the
same time reducing proportionally the amount of taxes of benefits which the state
gained from abolishing such a relief or exemption'. However, finding the golden
mean concerning the elimination of reliefs and exemptions and lowering taxes
is very difficult. Moreover, lowering taxes is not always motivated by the will to
relieve taxpayers who had these reliefs and exemptions. Sometimes, also, incomes
to the state treasury are so insufficient that after the abolishing of such reliefs and
exemptions the amount of taxes is even higher, e.g. because of bigger financial
needs of the state or because of a smaller number of taxpayers. We also encounter
similar activities in the area of state treasury and state finances in Ancient Rome.
In this article the author will try to classify the tax privileges that existed in An-
cient Rome, according to criteria recognized by the author as really existing in the
Roman Empire. Moreover, the discussion of each criterion will be provided with
examples of reliefs and exemptions, followed by a short analysis. Furthermore, the
author will provide a linguistic analysis of given examples, to consider whether
some of them we may truly consider as an exemption or privilege, than to as some-
thing, that never was subject to taxation.

The application for a tax exemption was one of the most common peti-
tions reported by citizens to officials. Tax exemptions were granted by the state,
or, in the area of land taxes — by protectors. Such exemptions were uncertain,
because at every moment the patron could lose his power and position, which
would mean the end of the granted privileges®. Possibly, requests were made so

! Tax privileges were sometimes abolished in Ancient Rome for very trivial reasons and accusa-
tions. For instance, Tiberius accused citizens of particular provinces that they kept too much of their
wealth in money — SUETONIUS, De vita caesarum / The Lives of the Caesars, 111, 49, trans. J.C. ROLEE,
London-New York 1914 (cetera: SUETONIUS).

?  P. HEATHER, Upadek Cesarstwa Rzymskiego, trans. J. SZCZEPANSKI, Poznan 2007, p. 165.
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often because of the fact that taxes in provinces were collected to the fullest,
thus there were frequent petitions of citizens of provinces to provide them with
exemptions, especially from abandoned and infertile territories. E. Gibbon, fol-
lowing Strabo and Tacitus’, gives an example of a request of the citizens of a
small island in the Aegean Sea — Gyaros (Gaur / Gyaur) - who begged for an
exemption from one third of the excessively high taxes*. Such reliefs were often
given as a kind of gratification for men of outstanding merit. When the general
base of taxation was high, the budget endured the resulting loss of income more
easily. In the new situation, the burden of debt fell on the shoulders of the oth-
er taxpayers’. Despite the frequent petitions, tax reliefs and tax abolition were
granted by emperors to citizens only in exceptional cases, for special achieve-
ments. The granting of individual exemptions was connected with various in-
teresting circumstances. There were, for instance, situations where emperors,
like Vespasian, commanded the citizens to apply to a particular governor of
a province before granting the relief, because he (the emperor) was not able
from Rome to decide a case before its deep examination and not knowing the
circumstances. For the granting of a relief could be ordered by the emperor or
the praefectus for the citizens of the province which he commanded®. Sometimes
there were controversies whether a particular exemption really applied in a par-
ticular situation. From 135 A.D. onwards we witness the dispute between Cas-

*  Strabonis Geographica, 10, rec. A. MEINEKE, Lipsiae 1878; TAcITUS, Libri ab excessu divi Augusti, 111, 69;
1V, 30; ed. PK. HUIBREGTSE, vol. I, Groningen 1958 (cetera: TACITUS, Annales). In these fragments Strabo
and Tacitus indeed mention this small island. However, there is no word about this subjective privilege.
* E. GIBBON, Zmierzch Cesarstwa Rzymskiego, vol. 1, trans. S. KrRyNsk1, Warszawa 1971, p. 132.

> P. HEATHER, op. cit., p. 590. The burden could be hard to bear by the other taxpayers, whose situ-
ation was getting so hard that the state had to undertake emergency measures and grant them spe-
cial reliefs (Codex Theodosianus, X1, 28, 2, ed. T. MOMMSEN, P.M. MEYER, [in:] Theodosiani libri XVI
cum Constitutionibus Sirmondianis et leges novellae ad Theodosianum pertinentes, vol. I-1I, Berolini 1954
[cetera: CTh] referring to Campania: Quingenta viginti octo milia quadraginta duo iugera, quae campa-
nia provincia iuxta inspectorum relationem et veterum monumenta chartarum in desertis et squalidis locis
habere dinoscitur, isdem provincialibus concessimus et chartas superfluae discriptionis cremari censemus.
Cf. S. DiLL, Roman Society in the Last Century of the Western Empire, London 1905, p. 279). An author of
this constitution uses in this text a verb concedo, which means ‘to concede, to allow, to grant’ (J. SoN-
DEL, Stownik tacitisko-polski dla prawnikéw i historykéw, Krakéw 1997, p. 187). Therefore, this constitu-
tion did not establish a general tax exemption in Campania, but it was a single privilege, granted
because of the desertion and neglect of the land. It was better to gain popularity by giving up incomes
that were unsure and probably unenforceable than to execute such arrears.

¢ AMMIANUS MARCELLINUS, XIX, 11, 3, trans. J.C. ROLFE, t. I-III, Cambridge Mass.-London
1956-1958; cetera: AMMIANUS MARCELLINUS), an example from the tenure of Anatolius from Bery-
tus, praefectus Illyriae from 357 to 360 A.D. He granted tax reliefs to the citizens of this province
thanks to financial statements and the belief in them, as a reward for sincerity and honesty of the
citizens. An example from the Baetican city of Sabora, applying for an exemption from new taxes
- W. Eck, Provincial Administration and Finance, [in:] The Cambridge Ancient History, vol. X1, The High
Empire, A.D. 70-192, ed. A.K. BowMAN, P. GARNSEY, D. RATHBONE, Cambridge 2008, p. 271.
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tor, son of Asclepiades, and Heron, supervising the collection of taxes, solved
on 12 July 135 before Claudius Apollonius, strategus of the nome Heracleopolite.
The question was whether the exemption granted to the citizens of Antinopolis
only applied to things located inside the city, or wherever, provided they be-
longed to the citizens of the city. The judgment was unfavorable for citizens,
because it ordered that in such circumstances the tax from the citizens should
be collected’.

The exemptions (over a dozen) found by the author in various sources and
elaborations may be classified according to criteria that look logical and coher-
ent. Tax exemptions were granted firstly to particular nations, in connection
with their special achievements, or their important history®. Thus, the most
known exemption, mentioned almost by every author, is the one granted to
the Romans living in Italy from the taxes (tributum) in 167 B.C. This exemption
remained until 6-7 A.D., when Augustus introduced new taxes in order to fill
up the new military treasure (aerarium militare), designed to provide the army
with finances, and to distinguish military expenses from the civil expenses’.
Tax exemptions for Romans living in Italy were frequently granted and with-
drawn. Thus, this exemption, known as ius Italicum, as an exemption from land
tax (tributum soli) and capital tax (tributum capitis), was granted by Titus, Ves-
pasian’s son'’. The tax exemption of Italy from the payment of direct taxes was
connected with the fact that Italy was not a province, and was not governed by
governors''. More details about the exemption of Roman citizens from taxes
are provided by E. Gibbon, who mentions the exemption granted during the
reign of Commodus. At that time, within a few years, through their victories
the Romans won the wealth of Syracuse, Carthage, Macedonia and Asia Minor.
Thus, it turned out that the sustainable development of the treasury incomes
from provinces were enough to cover normal expenses on army, war and state
administration, thus the remaining amount of gold and silver was located in

7 H.F.JoLowicz, Case Law in Roman Egypt, JSPTL 14, 1937, p. 9.

8 Digesta, L, 15, 1, pr., rec. T. MOMMSEN, [in:] Corpus Iuris Civilis, vol. I, *Berolini 1906 (cetera: Dig.):
Sciendum est esse quasdam colonias iuris Italici, ut est in Syria Phoenice splendidissima Tyriorum colonia,
unde mihi origo est, nobilis regionibus, serie saeculorum antiquissima, armipotens, foederis quod cum Romanis
percussit tenacissima: huic enim divus Severus et imperator noster ob egregiam in rem publicam imperiumgque
Romanum insignem fidem ius Italicum dedit. A general tax privilege — ius Italicum — is mentioned here.
Its granting was a common practice in periods of prosperity of the Roman Empire, when the amount
of money from other incomes was sufficient to cover the expenses.

® B. CAMPBELL, War and Society in Imperial Rome 31 B.C. -284 A.D., London 2004, p. 85L.

" F. MILLAR, The Roman Empire and its Neighbours, London 1967, p. 85. Thus, Caracalla removed
all the tax exemptions — Cassius Dio COCCEIANUS, Historia Romana, LXXVIIL, 9, trans. E. CARy,
H.B. FOSTER, vol. IX, Cambridge 1927 (cetera: D1o Cass1us); B. CAMPBELL, 0p. cit., p. 86.

1 B. SALWAY, Cesarstwo rzymskie od Augusta do Dioklecjana, [in:] Europa rzymska, ed. E. BispHAM, Warsza-
wa 2010, p. 129. During wartime there were situations when taxes were collected in a double amount,
in order to satisfy the higher needs of the state and army (Trrus Livius, Ab urbe condita, XXIII, 31, 1).
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a temple of Saturn and was reserved for unpredicted needs of the state'>. The
final and permanent abolishing of tax privileges of Italy was done by Diocletian,
who introduced provincial administration to Italy and decided to impose on its
citizens vectigal and caput'’. Apart from the exemption of Romans living in Italy
described above, we may mention the exemption of Aphrodisians from taxes
in 3-2 B.C,, because of their loyalty in a war against Labienus'*. In Capua, all
members of the equity class, in the 4™ century B.C., were exempted, for their
service, from an obligation to pay land tax (tithe)'. Following that, in 193 B.C.
M. Valerius Messala sent to the city of Teos (Greece), in the name of the Sen-
ate, a letter in which the Senate established this polis as holy and inviolable and
exempt from taxation'®. Subsequently, Nero granted Greece an exemption from
the obligation to pay taxes — this exemption was announced by Nero during the
Isthmian games, as a reward for the Greeks’ recognition of the artistic perform-
ances of Nero (Nero proclaimed “a freedom of Hellenes”)". Claudius granted
an exemption for Cos, a city from which his physician originated'®. Hadrian
granted an exemption for Selinus, where Trajan had died', while Antoninus
Pius granted one for Pallantium in Arcadia, because he believed that it was con-
nected with the founding of Rome*; Caligula returned to Commagene all the
taxes paid by its citizens®..

12 E. GIBBON, op. cit., p. 131.

" P. GARNSEY, R. SALLER, The Roman Empire. Economy, Society and Culture, Berkeley-Los Angeles
1987, p. 9. Italy supposedly lost its all tax exemptions in 338 A.D. (J.L.E. ORTOLAN, The History of
Roman Law, trans. L.T. PRICHARD, D. NasmiTH, London 1871, p. 175). This was mentioned also by
SEXTUS AURELIUS VICTOR, Liber de caesaribus, XXXIX, 30-32, rec. F. PICHLMAYR, corr. R. GRUENDEL,
Leipzig 1961.

4 J. RICHARDSON, The Language of Empire. Rome and the Idea of Empire from the Third Century BC to the
Second Century AD, Cambridge 2008, p. 42; V. ARANGIO-RU1z, Rivista di Papirologia Giuridica per lanno
1910, BIDR 24, 1911, p. 228-229. According to the excavations in Aphrodisias, in Caria, allies had
to constantly defend their immunity from tax collectors. Thus, even the status of a Roman colony
did not guarantee fiscal privileges in provinces. That is signified by the epithet immunis, added with
pride to the names of a few cities possessing this immunity. Cf. A. Z16rxowsKk1, Historia powszechna.
Starozytnos¢, Warszawa 2009, p. 832-833.

'S 'W. IHNE, Researches into the History of the Roman Constitution with an Appendix upon the Roman Knights,
London 1853, p. 136.

' 'T. COREY BRENNAN, The Praetorship in the Roman Republic, vol. I-1I, New York 2000, p. 294.

7" R. DUNCAN-JONES, Money and government in the Roman Empire, Cambridge 1998, p. 4; M. Jac-
ZYNOWSKA, M. PAWLAK, Starozytny Rzym, Warszawa 2008, p. 205.

'8 R. DUNCAN-JONES, 0p. cit., p. 4.

19 Ibidem, p. 4. Cf. TAcrTUS, Annales, X1, 61: Rettulit dein de immunitate Cois tribuenda multaque super
antiquitate eorum memoravit (Next the emperor proposed to grant immunity from taxation to the people of Cos,
and he dwelt much on their antiquity).

2 PAUSANIAS, Description of Greece, VIII, 43, 1-29, trans. W.H.S. JoNEs, vol. IV, London 1935; cf.
R. DUNCAN-JONES, op. cit., p. 4.

2l SueTontUs, 1V, 16, 3; R. DUNCAN-JONES, op. cit., p. 4.
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Subsequently, tax privileges were granted because of some extraordinary occu-
rrences or catastrophes, to help communities affected by such disasters, or to help
communities living in extremely difficult conditions. This criterion may be exem-
plified by the community of the Gordians, whom Caesar helped financially and
granted them an exemption for five years from all taxes paid for the state and the
imperial treasury*’. Nero waived taxes for five years for the Arameians, because of
an earthquake which had affected them®. August granted an exemption for one
third of the already small taxes (amounting to around 150 drachmas) to the citi-
zens of the small and rocky island of Garus, located in the Aegean Sea, inhabited
by a few fishers*. Septimius Severus exempted from taxation many African cities®.
Because of an extraordinary incident we have some information about the granting
of immunity by Claudius to the city of Volubilis and abolishing the arrears to the
city of Banas, as well as Mauretania Tingitana, by Caracalla®. From the later period
of development of the Roman state we have information about Campania, where
60 years after Constantine’s death an exemption of 528 048 iugers (around 133 thou-
sands of hectares) from the obligation to pay the taxes for deserts and fallow lands
was granted. Campania was affected by desolation resulting from the predatory
activities of the administration?. In the 5% century A.D. incomes from Britannia,
Africa Proconsularis, Byzantium, Numidia and Mauretania Sitifensis dramatically
decreased or even totally disappeared, because of the loss of territories in favor of
invaders. In view of this loss of incomes, the state tried to save a part of them by
granting exemptions, in order to relieve some taxpayers, just to have any incomes
from them. In the forties of the 4" century A.D. the Africans obtained a relief in the
form of a special exchange rate amounting to 4 solids for one unit of conversion,
instead of 5 solids. Thus, they received a relief of 20%. Because of such drastic loss
of incomes, the state tried to gain more incomes from other sources. On the basis
of the Constitution from 24 January 440 all the special imperial exemptions and tax
reliefs were withdrawn®.

2 TAcITUS, Annales, 11, 47-48.

» Tacritus, Annales, XII, 58.

** E. GIBBON, The History of the Decline and Fall of the Roman Empire, vol. I, Glasgow 1875, p. 110. How-
ever, the sources quoted here by E. Gibbon are noteworthy. A remark on these sources has been made
earlier in an. 4.

» Dig., L, 15, 8, 11: In Africa Carthago, Utica, Leptis Magna a divis Severo et Antonino iuris Italici factae sunt.
% T. KoTuLa, Afryka Pétnocna w starozytnosci, Wroctaw 1972, p. 394; P. HEATHER, op. cit., p. 288.

¥ E. GIBBON, Zmierzch Cesarstwa Rzymskiego, t. 11, trans. Z. Kigrszys, Warszawa 1975, p. 141; CTh,
X1, 28, 2 - cited in the previous part of this article.

* P. HEATHER, op. cit., p. 346; Liber Legum Novellarum Divi Valentiniani A. 4: Impp. Theodosius et Valen-
tinianus aa. Maximo II. praefecto praetorio. Usu rerum frequenter agnovimus specialibus beneficiis genera-
lem devotionem gravari recidente in reliquos tributorum sarcina, quae singulis quibusque subducitur, Maxime
parens karissime atque amantissime. 1. Et ideo inlustris et praecelsa magnitudo tua pragmatici nostri secuta
decretum sciat secundum suggestionem suam, manentibus his, quae dudum de removendis specialibus be-
neficiis censuimus, omnia, quae specialiter contra vetitum impetrata sunt, non valere et functionem publicam
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Tax privileges were also granted to gain popularity with the people. Such an
activity was undertaken by Caesar during the war with Pompey Magnus. To gain
popularity and fame, he exempted from rent the people whose rent in one year was
not higher than five hundred drachmas®.

Besides the exemptions, reliefs and privileges granted to particular groups of
people, they were granted also to members of particular professions and occupa-
tions, as individual exemptions. To exemplify such exemptions we may mention
the individual exemptions granted by Augustus to his physicians®*. Also, minor
traders did not pay taxes during the Dominate. However, they were bound per-
manently to their occupation and obligatorily associated in councils*. Major mer-
chants had to pay a new tax, however there is no information in the sources about
its rate®. There also existed an exemption from vectigalia for the people who served
in the palace®. Furthermore, we may note an exemption from liturgies, granted by

aequaliter ab omnibus oportere cognosci, ut et quod in commune statutum salubriter fuit esse perseveret nec
denuo in haec ambitus redeat, quae iterata praeceptione removimus. Dat. VIIII. kal. feb. Romae, Valenti-
niano a. V. et Anatolio vc. conss. Emperors understood that special privileges in hard times, when other
taxpayers had to pay higher taxes, to guarantee the financial security of the country, might result in
revolts — especially when the privileges were granted as a result of corruption. Following that, on the
basis of savings, on 14 March 441 lands rented from the imperial treasury on yearly periods along
with tax privileges had to be valued according to normal rates, like church lands. Moreover, the offi-
cials were again made responsible for building and maintaining roads, production of arms, repairing
of walls, and supplies of annona and other public works. (P. HEATHER, op. cit., p. 346; Liber Legum Novel-
larum Divi Valentiniani A. 10: [...] Repetita clementiae nostrae praeceptione sancimus, ut antiquatis omnibus
privilegiis, quae vel dignitatibus delata fuerant vel diversae militiae collegia meruerunt aut nomine venerandae
religionis obtentum est, omnis ubique census, qui non personarum est, sed agrorum, ad universa munia a nona
dumtaxat indictione, ut supra definivimus, absque ulla discretione cogatur. In qua parte quo quisque honora-
tior aut opulentior est, eo alacriorem publicis necessitatibus animum debet, quarum sibi procurationem magis
intellegit profuturam, Maxime parens karissime atque amantissime [...]. Constitutions limiting tax reliefs
and exemptions, introduced in the forties of the 5 century A.D., were, in a time of external threat, to
affect only the major landlords (M. PAWLAK, Aecjusz i barbarzyficy, Krakow 2009, p. 303-304).

¥ Dio Casstus, XLIL 51.

% N. HARRIS, History of Ancient Rome, London, 2001, p. 129.

3! This exemption also applied to artisans — ,,corpora artificium” (Dig., L, 6, 6, 12-13: [...] immunitas
tribuitur [...] immunitas datur, [...] privilegiis [...] concessa sunt; B. LAPICK1, Poglgdy prawne niewolnikow
i proletariuszy rzymskich, £.6dz 1955, p. 193; T. Loroszko, Zarys dziejow spotecznych Cesarstwa Rzym-
skiego, Lublin 1989, p. 177). Emperors spared the lives of artifici who could be useful in industry
- B. LAPICKT, 0p. cit,, p. 193; Dig., XLVIII, 19, 31, pr.: Ad bestias damnatos favore populi praeses dimittere
non debet: sed si eius roboris vel artificii sint, ut digne populo Romano exhiberi possint, principem consulere
debet). Also, in Scriptores Historiae Augustae, Vita Alexandri Severi, 22 (ed. Scriptores Historiae Augustae,
trans. D. MAGIE, vol. II, London 1960) there is an excerpt about tax privileges for traders: negotiatori-
bus, ut Romam volentes concurrerent, maximam inmunitatem dedit.

** T. Loposzko, op. cit., p. 177.

3 CTh, X1, 12, 3: Omnium rerum ac personarum, quae privatam degunt vitam, in publicis functionibus aequa
debet esse inspectio. Hoc ideo dicimus, quia nonnulli privatorum elicitas suffragio proferunt sanctiones, quibus
vectigalia vel cetera eiusmodi, quae inferri fisco moris est, sibi adserant esse concessa. Hoc si quando militibus
nostris hisve, qui in palatio nostro degunt, praestamus adprobantibus se sacramentis militaribus adtineri, quod
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Theodosius and Valentinian to individual officials**. Next, Vespasian, in order to
support science and art, granted special privileges and exemptions, including tax
privileges for some teachers and scientists®. Moreover, for example agents in rebus
were exempted from the obligation to supply recruits — aurum tironicum®, and from
the obligation to do liturgies for the state’”. We have examples of decreasing tax
burdens or even abolishing tax debts connected to land taxes at the beginning of
the 5™ century A.D.*® Emperors, granting tax exemptions to farmers, who in the 3
and 4™ century were ruined, benefited from the people’s growing devotion to the
rulers, in return for abolishing debts or granting exemptions from taxes — which

concessimus firmum sit adque robustum; ceterum si quis privatorum eiusmodi rescriptione nitatur, cassa ea-
dem sit. Vectigalium enim non parva functio est, quae debet ab omnibus, qui negotiationis seu transferendarum
mercium habent curam, aequa ratione dependi. Again the verb concedo was used as a significance of the
activity of granting tax exemption.

3 C, 1,51, 11 (ab omni indictionis ... prorsus immunes esse praecipimus); such exemptions were granted
and revoked by individual emperors, cf. for instance the Constitutio of Constantine from 329, elimi-
nating all the exemptions from liturgies performed in favor of the cities - CJ, X, 32, 19. However, in
the constitution from 364 the emperors Valentinian and Valens decided that, if it was not necessary,
decurions did not have to perform liturgies outside the borders of the cities where they lived - CJ, X,
32, 25. In this constitution, there is no word signifying a special privilege or exemption, as mentioned
before, especially the word concesso. It appears that in this constitution the emperors only confirmed
an existing rule, without saying that it was some sign of grace. In the next year, in the constitution
from 365, the same emperors ordered that, as a rule, all decurions were obliged to perform municipal
liturgies - CJ, X, 32, 28. The high amount of space devoted to exemptions in imperial constitutions
indicates that there were common controversies concerning the performance of obligations in favor
of the state. All of the Code of Justinian, XLVIII, 10 is devoted to describing exemptions from liturgies.
Thus, this title should be the basis for a researcher wanting to analyse in more detail the liturgies
and exemptions from these obligations in favour of the cities. It is significant for the evaluation of
the fiscal policy of the emperors from the period of the Dominate onwards that most of the reliefs
mentioned there were granted in the second half of the 4" century A.D.

% C. PELLING, The Triumvirate Period, [in:] The Cambridge Ancient History, vol. X, ed. A.K. BOwMAN,
E. CHAMPLIN, A. LINTOTT, Cambridge 1996, p. 31.

% CTh, VI, 27, 13.

7 (L, X, 32,67.

*# CTh, X1, 28, 4: Ab omni intra Italiam iugatione, quam munere annonariae functionis absolvimus, etiam
glebalem pensionem iubet serenitas nostra removeri. The verb absolvo (‘to free from something, to release,
- K. KuMANIECKI, Sfownik lacirisko-polski, Warszawa 1984, p. 4; J. SONDEL, op. cit., p. 305) indicates
what this privilege really meant - it was an act of giving fiscal freedom from a tax. CTh, XI, 28, 12:
Praeter censuales functiones Campania, quam et vetustatis gravior onerat adscriptio et post hostium vastavit in-
cursio, peraequatis territoriis nonam partem tantummodo praeteriti assis publicarum toleret functionum. Pice-
num vero et Tusciam suburbicarias regiones septimam tributorum ad supputationem professionis antiquae per
universos titulos iubemus agnoscere, ut reciso antiqui census onere is tantum modus, quem superius compre-
hendimus, chartis publicis inseratut, hac condicione, ut omnis super desertorum nomine querella in posterum
conquiescat. CTh, X1, 28, 13: (....) De his vero, quae edictis pendentibus nondum sunt certis adsignata personis,
rectores provinciarum decernimus providere, ut manentibus remediis, quae fides supra dicta adtribuit, idoneis
collocentur. In this constitutional a verb recido is used in meaning ‘to cancel (taxes), not exactly to
grant privileges, but to cancel original taxes - reciso antiqui census onere; S. DILL, op. cit., p. 260.
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would not have been paid anyway®. Justinian in the Novel CXLIV also granted
some tax privileges to the colons®.

Another category of tax privileges are state (class) privileges, granted to the
Church for instance*'. The Church was exempted from taxes by Constantine the
Great*. Moreover, Constantine granted the Church a permanent subsidy*’. These
payments and privileges were revoked by Julian the Apostate*!. Furthermore, tax

¥ E. GIBBON, Zmierzch..., vol. IL, p. 141. For example, an exemption granted to farmers by Constanti-
ne: SEXTUS AURELIUS VICTOR, De caesaribus, XLI, 19: Remotae olei frumentique adventiciae praebitiones,
quibus Tripolis ac Nicaea acerbius angebantur. In this literary source the verb removeo - ‘to remove, to
repeal something’ - is used. However, because of the nature of this source (literary), the author of
this article is careful not to draw any general conclusions from this source about the nature of the
privileges.

" Justiniani Novellae, CXLIV. According to this novel, colons had a right to dispose of their land inter
vivos and mortis causa: (...) Excipimus autem a praesenti lege colonos qui Samaritarum partes sequuntut,
non ipsorum gratia, sed propter condiciones praediorum quae ab iis coluntur et propter tributa et reditus qui
inde fisco inferuntur, cum praesertim ex rusticitate errent. His enim permittimus heredes et legatarios scribere
et ascendentes et descendentes suos et cognatos ex latere, quamvis Samaritarum errore teneantur, ut tamen
agros colant, cum uberior inde proventus ad possessores praediorum et per eos ad fiscum deferatur. Sed etiam
sine testamentis praedicti alter ad alterius hereditatem venient propter eandem causam: quandoquidem etsi
nemo horum inveniatur, dominum praedii, in quo colonus erat qui defunctus est, quae ab hoc relicta sunt ac-
cipere volumus, et fisci locum eum obtinere, quippe qui etiam publicis tributis pro illo satisfaciat (...), cf. A.M.
RABELLO, The Samaritans in Justinian’s Corpus Iuris Civilis, ILR 31, 1997, p. 739. The leaving of lands
by colons and leaving the land lying fallow for a long period may cause a need to reduce property
taxes. If there were no heirs, lands of colons were passed to landlords, as their property. They acted
in the name of the fisc, because they collected for the fisc the land taxes paid by colons. The use of the
verb excipio (‘to make an exception’) shows that when some constitutions were exceptions from the
general rule, thus something — a thing, a person or an activity — was generally taxable,, but in some
exceptional situations - free of fiscal duties.

4 N. HARRIs, op. cit., p. 157.

2 The Cambridge Economic History of the Greco-Roman World, ed. W. SCHEIDEL, I. MORRIS, R.P. SALLER
Cambridge 2008, p. 768; A. L1SIECKI, Konstantyn Wielki, Poznan 1913, p. 125; for instance CTh, XVI,
2, 10: Ut ecclesiarum coetus concursu populorum ingentium frequentetur, clericis ac iuvenibus praebeatur
immunitas repellaturque ab his exactio munerum sordidorum. Negotiatorum dispendiis minime obligentur,
cum certum sit quaestus, quos ex tabernaculis adque ergasteriis colligunt, pauperibus profuturos. Ab homini-
bus etiam eorum, qui mercimoniis student, cuncta dispendia.... esse sancimus. Parangariarum quoque parili
modo cesset exactio. Quod et coniugibus et liberis eorum et ministeriis, maribus pariter ac feminis, indulgemus,
quos a censibus etiam iubemus perseverare immunes. Cf. SOZOMENUS, Kirchengeschichte, 1, 9, ed. J. BIDEZ,
G.Ch. HANSEN, Berlin 1995 (cetera: S0oZoMENUS). These exemptions were extended to Jewish clergy;
CTh, XV1, 8, 2: Qui devotione tota synagogis iudaeorum patriarchis vel presbyteris se dederunt et in memorata
secta degentes legi ipsi praesident, inmunes ab omnibus tam personalibus quam civilibus muneribus perseve-
rent, ita ut illi, qui iam forsitan decuriones sunt, nequaquam ad prosecutiones aliquas destinentur, cum oporteat
istiusmodi homines a locis in quibus sunt nulla compelli ratione discedere. Hi autem, qui minime curiales sunt,
perpetua decurionatus immunitate potiantur. praebeatur immunitas means ‘provided, granted immunes’;
A. CAMERON, The Reign of Constantine, A.D. 306-337, [in:] The Cambridge Ancient History, vol. XII, The
Crisis of Empire A.D. 193-337, ed. A.K. BowMAN, P. GARNSEY, A. CAMERON, Cambridge 2008, p. 107.
 SOZOMENUS, [, 8.

4 SozoMENUS, V, 5; A. LISIECKT, op. cit., p. 125.
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privileges were granted to war veterans*. However, probably, the most privileged
group were the senators*. They were exempt from the obligation to pay munici-
pal taxes, aurum coronarium® and aurum oblaticum. They were also exempt from
onus metali and from collatio ad opera publica*. The granting of these fiscal and
other privileges for the wealthiest classes is evidence of political self-serving of
the rulers. Taxes were not imposed according to the financial possibilities of the
individual social layers, but according to political preferences, by which the upper
classes paid small taxes, if any at all®. On the other hand, attempts to abolish the
privileges of the strongest social classes were very risky and could mean signing
a death sentence upon oneself, as it happened in the case of Pertinax™.

As the last criterion herein, we shall mention an exemption granted not for in-
dividual persons, but things. Thus, an exemption from taxes applied, for instance,
to goods for the army®'. Res exercitui paratas praestationi vectigalium subici non pla-
cuit (are not subject to taxation). This rule shows something clear as far as taxation
is concerned - some things are taxable and others are not. Thus, it may be seen
not as a privilege or exemption, but as a normal rule, by which something is not
subject to taxation. It depends on the theory of tax law - either we will consider it
a general rule that everything is taxable and only when a law says that something
is not taxable, then it is an exemption or a privilege, or we will state that something
is subject to taxation only when legal acts clearly impose taxes. This excerpt con-
firms that in Roman law everything was generally subject to taxation, unless it was
ordered to “turn oft” taxation in relation to particular territories, people, occupa-
tions, activities or things.

Apart from the above classification of exemptions according to types of sub-
jects endowed with privileges, we may associate some exemptions with aims for

4 CTh, VII, 20, 2. An exemption granted by Constantine in 320. Cf. B. CAMPBELL, 0p. cit., p. 103.
The expression indulgentia habere means here ‘to have a sign of grace, goodness, kindness. Later, in
the same excerpt, Constantine did not use any special word meaning ‘privilege’ or ‘exemption, only
saying what shall not be done in relation to veterans - i.e. publicans, who were accustomed to extort
exorbitant tax payments, should be removed from the aforesaid veterans.

6 Besides the strictly tax-related privileges listed here, senators could not be tortured or judged by
tribunals consisting of five judges chosen in balloting.

7 According to the constitution of Julian from 362, a relief in payment of aurum coronarium was also to
be granted to other citizens, and imposing this tax was reserved only for the emperor (C7h, XII, 13, 1).

*® G. ALFOLDY, Historia spoleczna Starozytnego Rzymu, Poznan 2003, p. 253-254; T. LoPoszko, op. cit.,
p. 152. In the case of senators there were fundamental differences in relation to imposing the obliga-
tions of decurions on senatorial children born before their fathers became senators. According to the
constitution of emperor Leo I, these children were also exempt from curial obligations in relation to
the community, despite the fact that they were born before the social promotion of their fathers. (CJ,
X, 32, 63). This privilege was not given to descendants of the persons who became advocatus fisci (CJ, X,
32, 67) and to descendants of comes sacrarum largitionum or comes rei privatae (CJ, X, 32, 64; X, 32, 66).

¥ R. DUNCAN-JONES, op. cit., p. 4.

0 C. PARAIN, Marek Aureliusz, trans. J. ROGOzZINsKI, Warszawa 1962, p. 215-216.

*! Dig., XXXIX, 4,9, 7.
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which they were granted. Most of the exemptions mentioned above have a primary
aim to favor some group of people. It may result, as in the case of the Church and
senators, from political reckoning, or from the ruler noticing the need to help
people living in some region, or perhaps people of some occupations. A vital cause
due to which some exemptions were granted was the need to stimulate economic
growth, as for instance in the case of exemptions from land taxes for individuals
deciding to farm on wastelands. After some time, they could pay normal taxes.
Thanks to that, the number of taxpayers grew. Alternatively, the existing taxpayers
paid higher taxes>.

On the basis of the sources analyzed by the author we arrive at the conclusion
that most reliefs were granted in periods of stabilization and restoration of the
state, therefore when the situation of state finances allowed that. In the literature
touching on issues of tax privileges of Ancient Rome, attention is also paid to the
view that exemptions (immunitas) listed in the Theodosian Code should not be con-
nected with those from the period before Diocletian®*. With this conclusion, H.A.
Sanders has in his mind the exemption from the obligation to accommodate state
officials, the exemption from the need of payment to escape this accommodation
as well as the exemption from the militia obligation (providing recruits), and final-
ly, the exemption of the praetor from the obligation to organize games and tourna-
ments. These exemptions should not be linked with immunitas lignandi et aquandi
and with immunis, as they were separate from beneficiarius™. The exemptions, reliefs
and other privileges were some of the factors in the formation of financial policy
by Roman emperors. On the one hand, it was possible to charge the people with
higher taxes, and on the other hand, in order to relieve the people and to diminish

2 Here we may give the example of Pertinax, who granted a ten-year long relief in taxes to indi-
viduals farming on wastelands in Italy and in the provinces. (HERODIANUS, Ab excessu D. Marcii libri
VIII, 11, 4, ed. K. STAVENHAGEN, Lipsiae 1922; B. CAMPBELL, The Severan Dynasty [in:] The Cambridge
Ancient History, vol. XII, p. 1).

53 Roman historical sources and institutions, ed. H.A. SANDERS, London 1904, p. 318.

* H.A. Sanders mentioned the following sources (ibidem, p. 318): CTh, V1, 23, 4: (...) His addimus,
ut, cum optatam quietam acceperint et inter senatores coeperint numerari, honore curiae sine aliqua functione
laetentur immunitatisque gaudio plena dignitatis (lae)titia potiantur, nec praetoriano nomine pulsandi nec
glebali onere praegravan[di], sed ut dignitatem solam habeant ex senatu (...); XIII, 3, 10: Medicis et magis-
tris urbis Romae sciant omnes inmunitatem esse concessam, ita ut etiam uxores eorum ab omni inquietudine
tribuantur inmunes et a ceteris oneribus publicis vacent, eosdemque ad militiam minime comprehendi placeat,
sed nec hospites militares recipiant; V1, 23, 2: IDEM. AA. VENANTIO P(RAEFECTO) P(RAETORIO). Unus-
quisque decurio vel silentiar(ius,) sive post hanc militiam honoratam quietem elegisse fuerit adprobatus sive ad
superiorem gradum successu meliore transcenderit, nihil, quod honoratis pro rerum necessitate iniungitur, coga-
tur exsolvere; sed a tironum et equorum praestatione habeantur immunes, nudam conlationem quae plerumgque
poscitur solvant, nihil his ulla potestas iniungat aut necessitas inponat. DAT. VI ID. MART. RAV(ENNA) ASCL-
EPIODOTO ET MARINIANO CONSS; V1, 26, 13: IDEM AA. ET THEODOSIUS A. Sicut iampridem a praetura
imm{[u]nitatem tribuimus his, quos post emeritam in armis militiam ad honorem ducatus nostrae serenitatis
provexit iudicium, ita nostrorum scriniorum proximi etiam deposita militia praeturae immunitate potiantur.
DAT. VIII KAL. FEB. CONST(ANTINO)P(OLI) HONORIO VII ET THEOD(OSIO) IT AA. CONSS.
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the negative effect on the image of the ruler, it was possible to grant reliefs, exemp-
tions and other privileges to certain people living in the Empire. Another way that
could be chosen by emperors was to impose taxes at the same, low level (indicta
tributorum levia). It was the domain of few emperors, including Julian®.

It is impossible to assess unambiguously the tax privileges granted in Ancient
Rome. Exemptions and reliefs, irrespective of the reasons for which they were
granted, always brought popularity for the ruler, also stimulating the economy.
Probably, many emperors had in mind this propagandist aspect. They also prob-
ably thought about what would have happened if such exemption had not been
granted, in view of the circumstances of the granting of a given privilege, like a
massive natural disaster’”. However, in many cases economic problems were only
an excuse to grant more privileges to an individual social group®®. Sometimes, the
granting of an exemption or relief for one group was connected with an increase of
taxes and imposing of additional taxes, resulting in superindictions in relation to
other citizens®. Inequality of tax burdens, and at the same time inequality of reliefs
and exemptions granted at different levels for different parts of Empire could be
the result of a different development of individual provinces. It is not surprising
that the development of individual provinces was irregular and varied. Economic

> AMMIANUS MARCELLINUS, XXV, 4, 15. In another passage Ammianus describes Julian in the fol-
lowing way:

To conclude, we know that [Julian] to the very end of his reign, and his life, he observed this rule profitably, not
to remit arrears of tribute (tributariae rei reliqua) by so-called “indulgencies” (indulgentiae). For he had learned
that by so doing he would somewhat better the condition of the rich, since it is generally known that poor people
at the very beginning of the tax-levying are forced to pay in full without easement (AMMIANNUS MARCEL-
LINUS, XV, 5, 15, vol. I, p. 221, 223). Julian also lowered the taxes in Gallia (AMMIANNUS MARCEL-
LINUS, XV, 5, 14). Julian undertook other activities as well, which indicates that lowering the taxes
and introducing fairer exemptions were elements of a consistent policy. He limited the spending
on administration by reducing the number of members of the judiciary staff; he also reorganized
the postal service by disposing of it where there was no need to keep it. Moreover, he improved the
system of providing supplies for the army, strengthened the discipline and introduced systematic,
regular payments of soldier’s pay; cf. A. BERNARDI, The economic problems of the Roman Empire at the
time of its decline, SDHI 31,1965, p. 155-156.

* Emperor Gratian, for instance, granted a general exemption of all the tax debts in 367 because
of his assumption of power — A. BERNARDI, op. cit.,, p. 151. Granting of tax reliefs and exemptions,
public works and organization of games and fests in Ancient Rome is very similar to the activities
undertaken by contemporary governments. However, sometimes, like in the case of Caligula, exces-
sive exemptions strained the finances of the state too much. (P. MATYSZAK, Synowie Cezara. Dynastia
julijsko-klaudyjska, trans. J. MATYS, Warszawa 2008, p. 178).

7 An interesting technique, and even funny for contemporary researches, was used by Justinian. He
was different from his antecessors, because he practically never granted tax exemptions and did not
abolish tax arrears. As a proof of his ,,indulgency”, he exempted from taxation territories lost in favor
of his enemies. (E. GIBBON, The History..., vol. III, Glasgow 1879, p. 44).

% A. BERNARDI, 0p. cit,, p. 151. A. Bernardi bases this conclusion on the constitution of Arcadius and
Honorius from 396, in which are mentioned calidae artes of fiscal debtors — CTh, X1, 36, 32.

% A. BERNARDI, op. cit., p. 152.
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booms were experienced mainly by coastal areas. The situation of the semi-ar-
id territories of Syria and Africa or the mountainous areas of Europe and Asia
Minor was the worst. Huge areas of the state were underdeveloped economically
throughout the whole period of the magnificence of the Empire®. Thus, in view of
the short analysis of tax reliefs and exemptions given in this article, we may judge
as premature and too obvious the conclusion of A. Bernardi, according to which
the greater the needs and emphasis on tax exploitation from the state were, the
greater the requests from the privileged groups, the so called munera sordida, to
receive tax reliefs. The conclusion of this author, according to which the increase of
the privileged groups also caused the increase of people exploited by the state®, is
too obvious and thus in need of challenging. Mainstream in the area of fiscal policy
of Roman emperors in the period of the Dominate is the assumption that the fall of
the Empire resulted from a wrong economic policy. This led to the ruin of imperial
finances, and, consequently, to the fall of the state. If so, then, according to some
researchers, the reliefs and exemptions were granted in a wrong way, privileging
the wealthiest and the strongest classes of the community, while all the burden of
maintaining the country was placed on the shoulders of the weakest classes. Per-
haps, apart from the bad management policy, we should also take into considera-
tion the social movements, changes in the Roman society, and the increase of the
power of the Empire’s neighbors. The simple calculation that the Roman state fell
down because it did not have the money to maintain such a big organism - need-
ing a big enough army, administration and efficient judiciary system - is inappro-
priate®’. Besides deficiencies in state cash, the causes of the degeneration of the
state were more complicated. Therefore, many of the reliefs granted in the period
of the weakness of the Roman state also had their justification, even political. The
controversies presented in this article, relating to the ambiguity of classification
and the aims of granting of privileges, indicate that individual tax privileges should
be viewed differently under the legal aspect and differently under the economic
aspect. Further research on individual tax privileges is necessary. It may result in a
complex elaboration of the finances of the Roman Empire — both their shape and
their legal regulation.

A linguistic analysis of the constitution given as a confirmation of our thesis
proves that there were a few kinds of fiscal privileges. First of all, some constitu-
tions listed general exemptions, where we find the verb concedo - ‘to renounce
something, to refrain from something’ It may be found when the emperor decides
to grant a special right to particular citizens. A very wide fiscal privilege, simply
called ius italicum, denotes a privilege granted to a particular territory. It is con-

% T. Loroszko, op. cit., p. 10.
1 A. BERNARDI, 0p. cit., p. 154.
82 Tbidem, p. 169-170.
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nected with the verb do, dare - ‘to give something’®, thus the translation of this
privilege is to give ius Italicum. The use of verb ‘to give’ confirms that the emperor
granted a privilege that already existed in another territory, or had been given to
another group of people. Besides that, emperors granted new, exceptional, unique
privileges, and then they used the verb concedo, to highlight its new type. Immuni-
ties were given (immunitas datur) and privileges (meaning the renouncing of some
incomes) were granted (privilegiis concessa sunt). Moreover, in some constitutions
cited here we may read that something was not subject to taxation. Thus, in my
opinion, such a constitution does not speak about a privilege, but it only confirms
a general, already existing rule. It did not create any new legal position of a person,
activity, occupation or thing. The emperor only confirmed in controversial cases
the right not to be taxed. However, in most situations, we may read about giving
/ granting an immunity from taxes. Such a constitution without doubt should be
perceived as a sign of the ruler’s grace.

Abstract. The author tries to classify the tax privileges that existed in Ancient Rome. He
gives a few examples of reliefs and exemptions, and provides their short legal and lexical
analyses. Finally, he discusses whether some of them may be truly considered as exem-
ptions or privileges.

Piotr Sawicki
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¢ K. KUMANIECKTI, 0p. cit., p. 171; J. SONDEL, op. cit., p. 305.
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THE ABUSES OF EXACTORES AND THE LAESIO ENORMIS
— A FEw REMARKS

Abuses of tax collectors were frequently quoted by legal and narrative histori-
cal sources dating from Roman times'. According to a common opinion the great
number of emperors’ enactments concerning them demonstrate the increase of
abuses and corruption in Late Antiquity, which seems to be an exaggeration®. The
emperors constitutions expressed first of all the current political views shared by
the emperor himself and the circle of his closest collaborators. The bombastic lan-
guage and the repetition of the same items in imperial law were used as the means
to teach subjects and state officers about them’. In a world without mass media, the

! The latin term lex was then the equivalent to constitutio principis. Cf. e.g. E. VOLTERRA, Il problema
del testo delle costituzioni imperiali, [in:] Atti del II Congresso Internazionale della Societa Italiana di Storia del
Diritto, Venezia, 18-22 Settembre 1967, ed. B. PARADISI, vol. II, Firenze 1971, p. 821-1097; E. MILLAR,
The Emperor in the Roman World (31 B.C. - A.D. 337), London 1977, esp. p. 228-240, 252-259, 313-341;
N. VAN DER WAL, Die Textfassung der spdtromischen Kaisergesetze in den Codices’, BIDR 83, 1980, p. 1-27;
P. KusMAUL, Pragmaticum und Lex. Formen spdtromischer Gesetzgebung 408-457, Gottingen 1981, esp.
p. 75-77; N. VAN DER WAL, Edictum’ und ‘lex generalis’. Form und Inhalt der Kaisergesetze im spiitromi-
schen Reich, RIDA 28, 1981, p. 277-313; D. L1EBS, Das Gesetz im spdtromischen Recht, [in:] Das Gesetz
in Spdatantike und frithem Mittelalter. 4. Symposion der Kommission ,,Die Funktion des Gesetzes in Geschichte
und Gegenwart“ der Akademie der Wissenschaften in Gottingen, ed. W. SELLERT, Goéttingen 1992, p. 11-27;
N. VAN DER WAL, Opuscula varii argumenti, SGr 6, 1999, esp. p. 141-146.

* Cf. RM. HoN1G, Humanitas und Rhetorik in spitromischen Kaisergesetzen: Studien zur Gesinnungs-
grundlage des Dominats, Gottingen 1960; W.E. Voss, Recht und Rhetorik in den Kaisergesetzen der Spitan-
tike. Eine Untersuchung zum nachklassischen Kauf- und Ubereignungsrecht, Frankfurt am Main 1982,
esp. p. 33-81; J. HARRIES, Law and Empire in Late Antiquity, Cambridge 1999, p. 56-98 — against the
opinion about their limited effectiveness as stated in e.g. by A.H.M. JoNEs, The Later Roman Empire
(284-602). a social, economic and administrative Survey, vol. II, Oxford—Cambridge Mass. 1964, p. 741,
752; R. MACMULLEN, Roman Government’s Response to Crisis A.D. 235-337, New Heaven-London 1976,
p- 71-95, or 1IDEM, Corruption and the Decline of Rome, New Heaven-London 1988, p. 168; J.L. CAN1ZAR
Pavractos, Propaganda y Codex Theodosianus, Madrid 2005; F. MILLAR, A Greek Roman Empire: Power
and Belief under Theodosius II (408-450), Berkeley-Los Angeles 2006, esp. p. 7-13, 34-38; M. STACHU-
RA, Wrogowie porzgdku publicznego. Studium zjawiska agresji jezykowej w Kodeksie Teodozjusza, Nowelach
Postteodozjatiskich i Konstytucjach Sirmondianskich, Krakow 2011, passim.

*  Constitutiones were usually signed letters of the emperor, written in Latin (in the Western part) or
Greek (in the Eastern part). Cf. G. VIDEN, The Roman Chancery Tradition. Studies in the Language of Co-
dex Theodosianus and Cassiodorus’ Variae, Goteborg 1984; F. MILLAR, A Greek-Roman Empire..., p. 1-38.
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constitutions played the role of an official channel of distribution of the emperor’s
views, despite the high level of illiteracy and the actual multilingualism in the late
Roman empire*.

In the current study only one example of the emperor’s enactment is discussed
in detail.

In 392, on January 13", in the city of Hadrumetum the Magnillius, vicar
of the African diocese received a constitution issued almost half year before on
behalf of Valentinian II, Theodosius I and Arcadius in Aquileia (June 19", 391)°.
The constitution, probably the emperor’s rescript, concerned the control of the
sale of property belonging to tax debtors by state auctioneer®. It emphasized that
the price of property obtained by tax collectors (exactores) at a public auction
(subhastatio publica) should be analogous to the interest of the owner, stating that
it is thoroughly unjust that the property of others should be sold at an auction
subject to favoritism, so that too little is added to the public account, while the
debtor loses everything.’

* About illiteracy in Lat