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WRITING IN THE SAND: MERCY AND CHARITY
ABOVE THE LAW?

Abstract. In this text the author elaborates the nature of the concepts of mercy and charity in
western legal jurisdictions based on Judeo-Christian tradition and culture, arguing that both concepts,
although different, have crucial roles in shaping justice and adjusting the repressive power states and
governments possess. It is shown that contemporary law could not be fully fulfilled without the
application of charity and mercy which guarantee the existence of law designed to serve humankind.
Subsections of this article examine examples from Biblical Law to more recent legal systems and
give the perspective in which the place of charity and mercy stays within the regulatory framework
of contemporary legal scholarship.
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PISZAC PALCEM PO PIASKU: MILOSIERDZIE I MILOSC
BLIZNIEGO PONAD PRAWEM?

Streszczenie. W niniejszym tekscie autor analizuje pojg¢cia mitosierdzia i mito$ci blizniego
w zachodnich systemach prawnych, opartych na tradycji i kulturze judeochrzescijanskiej argumen-
tujac, ze oba te pojecia, cho¢ odmienne, odgrywajg kluczowa role w ksztattowaniu sprawiedliwosci
oraz w regulowaniu represyjnej wtadzy, ktora dysponuja panstwa i rzady. W artykule wykazuje sig,
ze wspotczesne prawo nie mogloby zosta¢ w petni urzeczywistnione bez zastosowania mitosierdzia
i mito$ci blizniego, ktore gwarantujg istnienie prawa ksztattowanego tak, by shuzy¢ cztowiekowi.
Poszczegolne czgsci artykulu omawiaja przyktady od prawa biblijnego po nowsze systemy prawne,
ukazujac perspektywe, w ktorej mitosierdzie i mito$¢ blizniego zajmuja swoje miejsce w ramach
regulacyjnych wspolczesnej nauki prawa.

Stowa kluczowe: mitosierdzie, mito$¢ blizniego, prawo biblijne, prawo cywilne, common
law, sprawiedliwos¢
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1. INTRODUCTION

In a very well-known parable in the Gospel, Jesus meets His Jewish critics
who ask him what they should do with the adulterous woman. In ancient Jewish
Law, punishment for adultery was stoning to death. One might ask himself why
Jewish scholars and Pharisees ask Jesus about the content of Jewish Law, which
they all know well. Like many times recorded throughout the Gospels, this is
a trap. If Jesus replies, yes they should stone her, as it is the Law and he is not
merciful, but if he says to leave her, he is not following the Law. Instead, Jesus
replies, “who among you is without sin should throw his stone first” (John 8:1-11,
RSVCE).! We all know that nobody threw the stone and they all started to leave,
starting from elders. This famous quote from the Bible is often cited and used as
a message that one should not judge, but rather to reflect on themselves and ask the
Lord to be merciful and charitable towards them. This was subsequently followed
by other passages in the Gospel: one is quite precise in which Jesus asks us not
to judge others, and that the measure of judgement through we judge, will be the
measure for ourselves (Matt. 7:1-6, RSVCE). The major question, although quite
provocative is: “who has the final word?” Is it justice, or is it mercy, or both? If
the law in its juridical form has the final say, then should that law contain mercy
and charity in order to exist in accordance with Divine or Natural Law, or, on the
other hand should law be elementary, that is, (just) formal in its rigid, positivistic
sense? Should law have to be embedded in mercy and charity in order to have
that fundamental quality of serving mankind? Gustav Radbruch wrote that the
law which does not contain a minimal quantity of humanity ceases being a law
(Radbruch 1946, 105-108), and even before him St. Augustine with his famous
“lex iniusta non est lex,” which arose from his “nam lex mihi esse non videtur, quae
Justa non fuerit” argumented in De libero arbitrio voluntatis (Augustine 1955,
5.11.33). This notion is present through today in contemporary legal theory through
natural theorists like Fuller and Finnis, but also H.L.A. Hart who regardless of
his positivist stance accepted that, although non-moral laws are valid, and despite
the fact that he was critical towards the discretion when applying moral concepts,
some moral considerations (e.g. forgiveness, mercy) should be considered in order
to reach just solutions in specific circumstances. This approach, of course, made
him an inclusive positivist (Hart 1997; Starr 1984, 673—689).

The result of this endeavor is that the mercy and charity embedded within
humanity qualifies the law, that is, allows the law to become well-rounded and
complete, thus becoming a true/perfected Law.

I All biblical quotations in this paper are taken from the Bible Gateway website, Revised
Standard Version, Catholic Edition (RSVCE).
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2. MERCY AND CHARITY

Etymologically, both mercy and charity have their roots in medieval Latin
words. Mercy originates from merced, merces and, interestingly, is connected
with paying the price, which was further evolved into the word merchandise.
This root of the word might be of greater importance than one might think. If
the law is, as Ulpianus states, suum quique tribuere then the equality of actions
is the very center of understanding what the law really is: in Civil Law giving
and receiving the same amount of value (goods or money or work) and in the
Criminal Law adequate punishment for the severity of a particular crime, which
in Judeo-Christian concept derives from the principle of lex talionis.> Mercy
therefore presumes that something has been given and that the life has to be
again put into a balance. Mercy includes benevolence or kindness or forgiveness
and the main question is “who gives mercy and who is the subject or equalizer
of returning the deeds into harmony?” Mercy by all means has more than one
meaning: according to the Meriam-Webster Dictionary, mercy can be compassion
or forbearance, blessing or act of divine favor, or compassionate treatment for
those in need or distress (Merriam-Webster 2024a). It seems that for the act of
mercy we have to be aware that there is one special relationship, in which one
(person) is “in power,” and another “in need.” That would be a little bit different
in relation to charity where there is also a similar relationship, but the person who
is giving charity is not in the position to act based on power, but rather due to pure
compassion, although those two overlaps. An even more important feature of the
relationship is the fact that mercy is given in situations when person with his or
her actions did not deserved kindness but his or her subsequent actions require
it to be given. This is well explained by the Oxford Dictionary.? In a particular
sense, mercy requires repentance and this fills the gap which was done by the
wrongdoing. In a specific sense mercy is often misplaced with charity although
both exist with the same framework of love.* The etymological roots of the word

2 Although lex talionis is widely accepted as the moral concept of retaliation in which an
eye is given for an eye and a tooth is given for a tooth, scholarship in the majority focuses too
much on the concept of punishment and retaliation and less on the notion of an equal amount of
action. And that is wrong. Jewish Law (Hallacha) describes what is based more on equality and
less on the punishment and the nature of it. An eye and/or tooth has a value and what is requested
is that the punishment reflects more on the value of wrongdoing than the pain itself. See more
in: Savi¢ (2018, 65-85).

3 “Clemency and compassion shown to a person who is in a position of powerlessness or
subjection, or to a person with no right or claim to receive kindness; kind and compassionate
treatment in a case where severity is merited or expected, esp. in giving legal judgment or passing
sentence.” See Oxford English Dictionary (2024).

4 For instance, in art see Caravaggio’s famous painting Seven works of Mercy (Sette opere
di Misericordia), which is more connected with Charity and in Italian it would be better and more
accurate if this painting is called Sette opere di Carita. This famous painting shows Christian
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mercy show that for mercy one must provide some sort of trade, or provide some
sort of spiritual “market value” — and what would be the market value in this
case? This value could be shown or unshown, but the existing remorse or the
emotional willingness to repent for the wrongdoing by the perpetrator can allow
the punishment proscribed by law to be substituted or filled in or swapped in
return for mercy. In this relationship one side is weak(er) and another strong(er)
and in power.

Charity on the other hand is a different kind of relationship. Charity is more
connected with requesting on one side and receiving on the another, and mercy
requires two-way “action”; although it might seem that mercy isn’t fulfilling
actions on both sides — it is. While with charity we notice giving on one side and
receiving on the other, in mercy we are aware of the two giving: one is by one who
has power to forgive and on the another one who wants and require forgiveness.
But it is true that in a particular way we could say that in both situations one
side is more active and another is more passive. The Merriam-Webster Dictionary
defines charity as generosity and helping those in need or suffering, then as the
institution that cares about needy and poor, and then as public provisions funding
those in need (Merriam-Webster 2024). Also, this is connected with a gift that is
given for the public benevolent purposes or if the charitable institution was made
or supported by such a gift; and also, lenient judgement of others.

3. MERCY AND CHARITY OVER JUSTICE

It is a question where mercy and charity could be found in contemporary
western law. The examples are numerous if we follow the formula that both mercy
and charity are some sorts of contracts, where mercy is a two-sided contract where
both sides are required to perform duties and charity obligation only exists on one
side. It has already been said that mercy is more connected with forgiveness and
charity with generosity, but the question about these two concepts is: which is
more connected to law? The answer is both. The more appropriate question would
rather be: do mercy and charity constitute concepts which are part of the law itself
or are those separated from it? In legal jurisprudence and statutory law, we can
see both are present.

Three possible scenarios are evident: first is that those concepts are quasi-
legal and they modify the law by making it, the second possibility is that mercy
and charity are part of the core of law in its normative sense, and the third is that
they are outside the law and that they are only used as a correction and perfection

charitable works for the people who are the most needy. In some languages, especially Slavic,
charity and mercy is usually used by one homonym, e.g. in Croatian, milosrde.
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of the law itself by implementing them through juridical proceedings on a case-
to-case basis.

At this point it is worth mentioning Aristotle’s view on equity, which is
often observed through the lenses of observing the positive and normative law as
a system of rules that have to be corrected by subjective elements, which law
as an objective system cannot encompass and therefore have to be considered
when making just decisions to avoid unfairness and prevent from undeserved (but
proscribed) harm. Both charity and mercy could fit the same pattern of using them
(as well as equity) to balance and influence the final legal result regardless if they
are considered part or legal system or not (Beever 2024, 33-50).

Mercy is obviously present in the legal concept of pardon or acts of
clemency, and parole, and is in the judicature of both civil and common courts,
although it is more prevalent in latter. “Pardon, in law, release from guilt
or remission of punishment. In criminal law the power of pardon is generally
exercised by the chief executive officer of the state. Pardons may also be
granted by a legislative body, often through an act of indemnity, anticipatory
or retrospective, for things done in the public interest that are illegal” (Bauer
2024). A pardon is explicit act of mercy but is almost always prescribed by law.
In Commonwealth countries such as Australia and Canada, a pardon is based
on the Royal prerogative of Mercy, which was initially in the monarch’s hands.’
Obviously the recommendation on which a pardon is granted contains some
amount of discretion (Colgate Love 2001, 125—-133) which again is determined by
law, usually Constitution or Statute. In European republican systems the pardon
prerogative usually lies in the hands of the president and is usually done according
to the recommendation of the Ministry of Justice or another Governmental Agency.
The United States Constitution gives pardon rights to the president who, as it may
seem, holds a fair amount of discretionary power to exercise that right,® and at the
same time the president may, by using pardon, show that there is a necessity of
changing the law (usually softening of the legal norm). A typical example of this
is when president J.F. Kennedy pardoned offenders under the Narcotics Control
Act in 1956 as a beacon for the Congress to change the Law (Wex Definitions
Team 2024).

5 Blackburn in Monarchy and the personal prerogatives explains that the “personal
prerogative” of the monarch is a set of powers that must be exercised according to law, and must
follow the advice of the Prime Minister, or in accordance with Parliament and the courts.

¢ A pardon is the use of executive power that exempts the individual to whom it was given
from punishment. The president’s pardon power is based on Article II of the Constitution which
says, “(...) he shall have power to grant reprieves and pardons for offenses against the United
States, except in cases of impeachment. Unlike a commutation, which shortens or eliminates an
individual’s punishment, a pardon absolves the individual of guilt. For example, President Trump
commuted Roger Stone’s prison sentence so that Mr. Stone did not serve the punishment for his
guilty conduct,” see Wex Definitions Team (2024).


https://www.britannica.com/topic/law
https://www.britannica.com/dictionary/remission
https://www.britannica.com/topic/punishment
https://www.britannica.com/topic/criminal-law
https://www.britannica.com/money/chief-executive-officer
https://www.law.cornell.edu/wex/commutation
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Mercy is present in the judicature of the Courts, namely in the Criminal
Law when the judge in civil legal jurisdictions again, has discretionary power,
but, and in accordance with precise criteria, to soften the punishment of the de-
fender. It is important to stress that merciful softening always comes after the deci-
sion that the defendant is guilty. For instance, the age of the defendant together
with the fact that he/she has shown real regret or even did everything in his or
her power to repair or compensate his or her wrongdoing is a solid ground to re-
duce/lower a harsh(er) sentence to a milder one. In common law jurisdictions the
judge may have even more discretionary power.

The famous case of Catherine Jane Stubbs (aka Ma Shanti Bhadra), a member
of the international religious cult the Rajneesh movement (Rajneesh or Sannyasins)
who was charged on attempted murder and murder conspiracy,’” after pleading
guilty for the first charge, was sentenced to jail and served a year in federal prison
after which she was released and left for Germany. Later on, she was indicted for
the conspiracy to commit murder, but was unavailable since Germany refused
to extradite her. She came to United States voluntarily and pleaded guilty. The
judge had the right to impose any sentence up to life imprisonment, but instead
he decided to allow her to leave on probation (United States Department of Justice
2005). In this case as well in all others where there is a combination of statutory
rules and discretionary power, on one hand, we have asking for forgiveness, and,
on the another, a merciful hand of those who hold that same power.

Charity could also be found in legal contexts when those in power release
some of the burden of those who are subordinated to them, and by doing so they
consider political circumstances often connected with elections or other public
pressure. One might rightly ask if this is done because of personal or political
interest, and argue that there is a lack of charity involved. But charity is also giving
something to the one who is able and capable of receiving it. And yes, those who
give could also have their interests involved, e.g., a sense of joy and expectation
of earthly or heavenly rewards. Anyhow, charity is present in all cases when those
in power give something they are not obliged to do, e.g., the state releases some
burden of its citizens. For instance, that could be a tax decrease or giving the
money or assets to people who suffered from a wildfire, flood or earthquake.
These are clear forms of charity.

The main issue here is to address the question of the nature of charity and
mercy with regard to the law and the legal system. As earlier, it seems that there
are three possible ways of looking at this matter.

One approach is that mercy and charity are both extralegal entities which
are here to make changes to law itself. In this proposition, mercy and charity are
bodies outside the law which are used to repair the flaws of the law, by remaking
the law itself, in order to establish the legal system as ars boni et aequi. In another

7 See the full list of defendants, charges and sentences: The Oregonian (n.d.).
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proposition, charity and mercy are part of the law ab initio and therefore just forms
of different legal expressions and existing normative reality. In this concept, legal
expressions were initially extracted form societal norms and later dunked into
the normative structure and therefore those societal norms became legal norms.®
A social norm becomes a legal norm when it becomes accepted by the legal
system. In a particular sense every legal norm is a derivation of a specific social
norm. Mercy and charity in a specific way belong to those norms that are part
of the ethical and even spiritual fiber of the way at looking at things; they are
connected with the notions of how things could and should be done.

The third situation exists when mercy and charity are concepts outside the
law and law recognizes the, as such, but admits to implementing their logic into
the system through procedural implementation in particular cases without being
defined by legal norm ab initio — as the system wants to be more humane (not just,
but humane). Here, the difference from the first proposition is that mercy and charity
in both situations are extralegal concepts, but for the purpose of procedure in the
third solution they become part of legal reasoning, while in the first option mercy
and charity are concepts which are looked upon in order to make laws as such.

Of course, all this is derived from moral concepts and values of a humanistic
society which are embedded in western culture and the western legal system — both
in civil and in common law legal jurisdictions, and those values are connected with
Judeo-Christian legal culture(s) (Welker 2014, 225-235). In all those propositions
the concepts of mercy and charity are a specific upgrade of the Law.

Although the result of all three concepts leads to somewhat similar solutions,
accepting any one of those three options could lead us to different practical
implications. We have to distinguish to understand if charity and mercy is
something law should be consisted of, or if mercy and charity are purely merely
ethical interventions into the law but not part of it. It should be repeated in all
three views that normative regulation will be required, either statutory or
juridical (procedural). But for legal scholars it might be interesting to see if we
take mercy and charity as integral part of Law or it is just borrowed (for). It seems
that the concept of borrowing is more appropriate for common law jurisdictions
and the statutory concept is more applicable to civil law systems although the
common law is very much penetrated with statutory interventions as well.

If we take that Mercy and Charity are outside the law, then we have to admit
that the only logical concept in which something that is outside the core of Law can
intervene is that this is above the Law. It is really not important if those concepts
are regarded as some sort of soft law or interventions from outside of the legal
system and its body. Also, it is not important that the result of that penetration

8 In Legal Theory, legal norms are social norms and distinctive to all others due to the
major characteristic, which is connection with the pubic authority in the form of its bringing and
introducing into the legal system and secondly for the reason of coercion and enforcement.
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is the “legalization” of those concepts. What is important is that there are social
and ethical norms that prevail in western legal societies and systems, because
they are founded and rooted in Judeo-Christian legal culture. Those roots are
primarily religious and spiritual sources, but they have not been only that; they
are already mentioned by the notion of humanity set up by Gustav Radbruch and
the annulment of law if humanity in its minimal value does not exist.” Requests
for both mercy and charity, at the same time, are connected with tribal or family
bonds that can be extended to a society as a whole."

4. MERCY AND CHARITY AS BIBLICAL CONCEPTS

The most important Christian prayer “Our Father,” contains huge demands
of those who pray to God, but at the same time there is an even larger request
for those who pray. “Forgive us our debts, as we have forgiven to out debtors”
(Matt. 6:12—13, RSVCE). In this very well-known passage of the Gospel we have
both mercy and charity but in a particular way. The mercy we ask from God is
dependent on our perpetual actions e.g., In Luke (11:2—4, RSVCE) request is con-
nected with perpetual and ongoing action while in Matthew (6:9—13, RSVCE) our
forgiveness belong to past tense through formula: “we have forgiven — please,
You forgive us,” for in the standard relationship of mercy, just as in a two-sided
relationship or a two-sided contract, there should be request for mercy through
our words or actions. It is interesting that here the word “debt” is used, which
corelates to the original meaning of the word “mercy.” By praying and receiving,
the mercy debt is annulled and the societal peace is again reclaimed. The request,
in any case, has to be more or less explicit and connected to the wrongdoings
the were done. In prayer “Our Father” the request is deeper and wider in scope
but even more concrete: we ask forgiveness as we were ready to offer forgive-
ness to others. In other words, those who pray ask for mercy according to the
mercy which they have offered to others. It is a different form from when measur-
ing what amount of wrongdoing exists and there is only one act of regret, which
results in the annulment of one specific wrongdoing. When praying “Our Father,”
those who pray are in perpetual movement of offering forgiveness as an ultimate
form of mercy for actions of the wrongdoings that are daily present in their lives.
This is a formula: we forgive, we ask you to forgive. This form is accepted in the
Canon of the Catholic Church (Luke instead of Mathew). It is another form of per-
petual mercy like in a paternal or maternal — child relationship, while other forms
of mercy are more juridical and connected for particular crimes or wrongdoing.

° For more on Mercy, also Radbruch and criminal justice see other insights into analysis of
mercy in Criminal Law in: Snarski (2024, 1-5).
10 Compare to Ibid.
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Charity is present in receiving daily bread, “give us our daily bread” (Matt. 6:11,
RSVCE) as the faithful are aware of the presence of God in their lives and for that
offer gratitude and thanksgiving.

There are numerous examples of Mercy and Charity both in the Old and
New Testaments. The strongest example of mercy is probably when King David
becomes merciful to Shimei who was cursing him, although by the power of
Law he had the right to execute him (death penalty) (2 Sam 16:5-13, RSVCE). It
is interesting that King David is merciful even though Shimei is not asking for
mercy; the relationship that is important here is the relation of King David with
God who was merciful to him, who is also a sinner. He transfers the mercy he
received from God to Shimei although he did not ask for forgiveness and mercy,
but the mercy was asked for later (2 Sam 19:16—23, RSVCE). What can be learned
from those chapters of the Bible is that King David anticipates Shimei’s future
behavior; he as a wise ruler who understands the nature of people and he is very
well aware of his position, which is given by God, and that David himself has full
power: in this Biblical story it is not even important that Shimei’s begging does not
come from the heart, but the ruler is satisfied with the formal expression of guilt.
Parallels can be made here with contemporary legal systems when judges may
take into account various personal identities and qualities of the defendant and
impose less strict sentences. This is very well present in both, civil and common
law legal systems. Also, it shows that mercy requires power to be exercised (God
or King, or Government)."

Probably the most important story in the New Testament that describes both
mercy and charity is the story of prodigal son— a very well-known text in which
Jesus describes the love of the father to a son who has returned (Luke 15:11-32,
RSVCE). That love actually consists of both mercy and charity. Of course, the
image of the father is a personification of God’s existence as the supreme Being
of love and compassion. In this Biblical text the prodigal son asks for his father’s
forgiveness, and his only expectation is that his father accepts him as one of his
workers. This is typical two-sided relationship, where both “parties” are active.
The Father shows himself as a merciful father who gives more than the son could
ever want and expect, prepares a feast for him, ask his workers to bring a ring for
his finger and new robes — all signs of nobility and status. His father reinstates him
as a member of his family. His mercy also contains charity; he gives his assets
because his love is unconditional and always existed, even when there is still no
action on the other side. This is the Biblical image of God — his father when he
saw him start running towards him to give him charity. At that point no action is
required or seen from his son. This image shows that he was looking for his son,

' T am most grateful fot incidental insights and guidance which I have received by listening
the lecture of Fr. Dario Toki¢, OCarm, who was talking about forgivness in the parish of St. Jerome
in Zagreb, on November 16, 2024.
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he was waiting for him, and at the pure sight of him, he was ready to hug him, feed
him and put clothes on his body. This is the pure image of charity. After his son’s
words of regret, the perfection of mercy was fulfilled. In this story mercy absorbs
charity and vice versa and it is clear that it contains both; his mercy is visible
through his charity and his charity is visible through his mercy. From the legal
point of view his father’s actions were unnecessary, since justice towards his son
was served, he had already received half of his inheritance, therefore the action
of his father was both merciful and charitable, but also far beyond the justice
and legal norms of Inheritance Law and the Laws of the land. This is also story
of reintegration into society, which is also communicated through application of
mercy and charity.
In that respect, pope Francis stresses the importance of mercy:

“Mercy towards a human life in a state of need is the true face of love” Pope Francis said,
explaining that it is by loving the other that one becomes a true disciple of Jesus and that the
face of the Father is revealed. “Be merciful, just as your Father is merciful” he quoted from
Luke the evangelist, highlighting the fact that God’s Commandment to love one’s neighbor for
Christians is a single and coherent rule of life. (Bordoni 2019)

And by doing so, we enter into the field of love, and love cannot be proscribed by
law.

Regarding Magisterial Documents of the Catholic Church, it should be noted
that, probably the most comprehensive and detailed elaboration of charity is
contained in Pope Benedict XVI’s Encyclical Caritas in Veritate in which one
can a see direct connection with the a) truth (seeking the truth) and b) justice
(Benedict XVI 2009).

Pope Benedict XVI first addresses the question of charity and truth as
understanding through the abundance of its values, which enables men and women
to go beyond their personal opinions and judgements by asking them to seek what
is important in its substance; it seems that this also requires moving from the
solely formal aspect of pure and sometimes rigid justice, which is imbedded in
national legal reality and its history.

Because it is filled with truth, charity can be understood in the abundance of its values, it can
be shared and communicated. Truth, in fact, is l6gos which creates dia-logos, and hence
communication and communion. Truth, by enabling men and women to let go of their subjective
opinions and impressions, allows them to move beyond cultural and historical limitations and
to come together in the assessment of the value and substance of things. (Benedict XV12009, § 4)

Also, at the same time, it requires understanding that charity is interconnected
with love and, in the Christian perspective cannot be detached from it, and at the
same time it cannot be detached from the truth in order to avoid relativism. In
other words, charity is interconnected with both justice and truth, which means
that in reaching for justice, charity does not jeopardize it — it fulfills it. Justice, in
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Christian view, is planted in God which is Love, as well as is charity. It also does
not underestimate notions of justice which are products of the laws of society.

Truth opens and unites our minds in the 16gos of love: this is the Christian proclamation and
testimony of charity. In the present social and cultural context, where there is a widespread ten-
dency to relativize truth, practicing charity in truth helps people to understand that adhering
to the values of Christianity is not merely useful but essential for building a good society and
for true integral human development. A Christianity of charity without truth would be more
or less interchangeable with a pool of good sentiments, helpful for social cohesion, but of
little relevance. In other words, there would no longer be any real place for God in the world.
Without truth, charity is confined to a narrow field devoid of relations. It is excluded from the
plans and processes of promoting human development of universal range, in dialogue between
knowledge and praxis. (Benedict XVI 2009, § 4)

It is interesting to analyze Pope Benedict XVI’s further explanation about
charity as the grace which we have received. If we observe charity and its
implication within the legal system through the lenses of Christianity we would
easily encounter what is obvious: charity is what we all receive even if undeserved;
charity arises from God’s unconditional love for every man and woman and for
His understanding of our particular omissions and circumstances. The greatest
sign of this is Jesus’ words on the Cross: “Father, forgive them; for they know not
what they do” (Luke 23:34, RSVCE). In this sense charity and mercy go out of the
pure concept of what would be right in the perspective of law through a notion of
justice that is derived from love and then the truth itself.

Charity is love received and given. It is “grace” (charis). Its source is the wellspring of the
Father’s love for the Son, in the Holy Spirit. Love comes down to us from the Son. It is creative
love, through which we have our being; it is redemptive love, through which we are recreated.
Love is revealed and made present by Christ (cf. Jn 13:1) and “poured into our hearts through
the Holy Spirit” (Rom 5:5). As the objects of God’s love, men and women become subjects
of charity, they are called to make themselves instruments of grace, so as to pour forth God’s
charity and to weave networks of charity. (Pope Benedict XVI 2009, § 5)

Justice can’t reach its fulfillment without charity because then it does not
produce the truth necessary to have social conscience and responsibility; charity
is necessary to have society where social actions don’t only adhere to the logic of
power."?

The core of the Encyclical is explaining the interconnections between justice
and charity where the Pope accepts that every society has its own system of
justice, but adds that charity goes beyond justice and never lacks justice. As the
Pope describes it, justice and charity are two separate entities, but interconnected
in a such way that one (justice) cannot be complete without the other (charity).

12 See Benedict XVI (2009, § 5): “Without truth, without trust and love for what is true, there
is no social conscience and responsibility, and social action ends up serving private interests and
the logic of power, resulting in social fragmentation, especially in a globalized society at difficult
times like the present.”
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Not only is justice not extraneous to charity, not only is it not an alternative or parallel path
to charity: justice is inseparable from charity, and intrinsic to it. Justice is the primary way
of charity or, in Paul VI’s words, “the minimum measure” of it, an integral part of the love
“in deed and in truth” (1 Jn 3:18), to which Saint John exhorts us. On the one hand, charity
demands justice: recognition and respect for the legitimate rights of individuals and peoples.
(Pope Benedict XVI 2009, § 6)

Only Justice with charity makes justice rounded up in perfection, two entities,
but coexistent and integral. It seems that it is clear that “the right” justice contains
charity and that pure rigid legal reasoning where law that is the sum of rights and
duties can’t satisfy the moral demands of societies in need. It is not possible without
charity and mercy," and the quest for common good (Pope Benedict XV12009, § 7).

Also, in a Thomistic approach, justice is more than juridical justice, which
is accepted by positivists worldwide as a sum rights and obligations (duties);
on contrary it is a “net” of laws and virtues like charity, mercy, love, compassion,
forgiveness that made it rounded and sound; Biblical justice is far more than the
simple dichotomy between rights and duties (Philpott 2020, 1148). Justice as
a Biblical concept is based on proper and right relationships." Even more, justice
from a Biblical perspective describes the character and desires of God (Philpott
2020, 1152),"% and if so, Jesus’ examples of living are crucial to understanding that
the Law itself should not be a formal and rigid system deprived from both charity
and mercy.

5. WRITING IN THE SAND: BIBLICAL REFLECTIONS ON MERCY
(AND CHARITY)

“In the dust writes and in the sand plants who tries to proud and shrew man
give an advice” (Maruli¢ 2021).

Famous Croatian writer Marko Maruli¢, author of the epic masterpiece
“Judita” wrote those words of significant importance, with profound meaning that
giving advice to a proud and shrew man is useless, because his heart is not able
to receive it; by doing so his words turn into dust and do not yield fruit. In the
very well-known story from the Gospel, when the adulterous woman is brought
before Jesus and when Jesus was asked what should be done with her, He writes
in the sand.

13 See Pope Benedict XVI (2009, § 6): “The earthly city is promoted not merely by relationships
of rights and duties, but to an even greater and more fundamental extent by relationships of
gratuitousness, mercy and communion. Charity always manifests God’s love in human relationships
as well, it gives theological and salvific value to all commitment for justice in the world.”

4 See Philpott (2020, 1148—-1149). For similar and more detailed notions on relationships and
God’s desire for people to follow the Law which God loves see Philpott (2022, 172).

15 Compare to Psalm 11:1.
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Jesus returned to the Mount of Olives, but early the next morning he was back again at the
Temple. A crowd soon gathered, and he sat down and taught them. As he was speaking,
the teachers of religious law and the Pharisees brought a woman who had been caught in the
act of adultery. They put her in front of the crowd. “Teacher,” they said to Jesus, “this woman
was caught in the act of adultery. The law of Moses says to stone her. What do you say?”
They were trying to trap him into saying something they could use against him, but Jesus
stooped down and wrote in the dust with his finger. They kept demanding an answer, so
he stood up again and said, “All right, but let the one who has never sinned throw the first
stone!” Then he stooped down again and wrote in the dust. When the accusers heard this, they
slipped away one by one, beginning with the oldest, until only Jesus was left in the middle of
the crowd with the woman. Then Jesus stood up again and said to the woman, “Where are your
accusers? Didn’t even one of them condemn you?”” “No, Lord,” she said. And Jesus said, “Neither
do I. Go and sin no more.” (John 8:1-11, RSVCE)

Exegesis of this text is usually quite clear: the Pharisees are asking a question
that does not have a right answer; this is trap question. If Jesus replies that she has
to be stoned, he is not merciful, and if He insists that she has to be released, He
would be against the Law.' Instead, Jesus answers in order to provoke their hearts
and the result is that she received forgiveness both from the crowd and from Jesus
himself. It is quite rare that writers write about the posture of Jesus and his writ-
ing in the sand. Croatian writer Maruli¢ writes about hearts of mean and proud
men who are full of “justice” but in reality, do not care about anybody else but
themselves. He writes that is useless to educate people who do not want to receive
knowledge and wisdom, except if that wisdom comes from themselves. And Jesus
is doing exactly this. Why? Who is writing in the sand? Who is trying to build the
house in the sand? as another parable of Jesus contemplates.”” Sand and dust are
used in the Bible because they disappear, on which nothing firm can be built or
exist. So, who is writing in the sand, or builds in the sand? Obviously only a crazy
or unwise man. But then, why is Jesus writing in the sand during the encounter
with the Pharisees? He writes in the moment when they ask him a legal question
— this is actually a question about the necessity of respecting the Law. This is an
obvious example of invoking mercy into the Law. He wants to say Law exists,
but without your hearts Law does not have a value, like your question or Law
itself. Jesus points to each one of them and asks them to show mercy. He did not
ask them to break the Law, he asks them to be merciful, to go deep into their
hearts. This is exactly what Jesus talks about on other occasions regarding the
nature of the law when he says “do not think that [ have come to abolish the Law

16 Jewish Law (Hallacha).

17 “Everyone then who hears these words of mine and does them will be like a wise man who
built his house on the rock. And the rain fell, and the floods came, and the winds blew and beat
on that house, but it did not fall, because it had been founded on the rock. And everyone who hears
these words of mine and does not do them will be like a foolish man who built his house on the
sand. And the rain fell, and the floods came, and the winds blew and beat against that house, and it
fell, and great was the fall of it.” See John (7:24-27, RVSCE).
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or the Prophets; I have come not to abolish but to fulfil” (Matt. 5:17, RSVCE). So
explicitly mercy, and then subsequently charity exist for the fulfillment of the law,
and without them it cannot be perfected. What is the message from this story? It
is the narrative that if law lacks mercy and charity it remains inhumane and that
that kind of law is in fact against God and nature because that kind of law would
be lifeless. In that respect, law would miss the desirable or necessary amount of
humanity and this is the same message that both Jesus and Radbruch, as well as
so many others share, each one of them through their own contexts.

6. CONCLUSION

Mercy and Charity, two constructs derived from both religious and humanis-
tic social contexts, exist in contemporary western legal systems, both in civil and
common law legal traditions. Despite the fact that manifestations of both may dif-
fer from one system or another and that the presence of those could be defined by
different roots, the fact is that they exist and influence legal systems: namely rules
of the legal process, sentencing and punishment, but also various branches of law
like taxation, labor or inheritance. Although all norms of legal systems are in fact
directly or indirectly derived from societal norms, their nature is somehow differ-
ent than all others. Their specialty lies in the fact that they are able to penetrate
each branch of the law: they are specific but they are universal. Why is that so?
The nature of law should be serving to mankind, law as a concept cannot exit with
human activities, interaction and life, and law is necessity for mankind. Nothing
more than charity and mercy does not serve the principal and universal human
need for understanding, forgiveness and love, even in the strict and often narrow
normative orders of contemporary laws. Mercy and Charity, both, are close to be-
ing supra-legal or meta legal concepts that are applied to law, equally in common
law or statues for the reasons of reparation, understanding, forgiveness, and put-
ting things back into the order and balancing. Without them in law, human society
does not exist and with them law becomes what people require from the law itself.
Charity and Mercy as relationships between the parties are both above the law
and part of the law at the same time, or better to say they are part of the law that
makes it more human and more divine.

BIBLIOGRAPHY

Augustine. 1955. De libero arbitrio voluntatis. Translated by Dom Mark Pontifex. Electronic
edition, Logic Museum. https://www.logicmuseum.com/wiki/Authors/Augustine/De_libero
arbitrio/L1 (accessed: 11.07.2025).


https://www.logicmuseum.com/wiki/Authors/Augustine/De_libero_arbitrio/L1
https://www.logicmuseum.com/wiki/Authors/Augustine/De_libero_arbitrio/L1

Writing in the Sand: Mercy and Charity Above the Law? 151

Bauer, Pat. Ed. 2024. “Pardon.” In Britannica. https://www.britannica.com/topic/pardon (accessed:
9.11.2024).

Beever, Allan. 2004. “Aristotle on Equity, Law, and Justice.” Legal Theory 10(1): 33-50. https://
doi.org/10.1017/S1352325204000163

Blackburn, Robert. 2004. “Monarchy and the Personal Prerogatives.” Public Law 2004: 546—563.

Bordoni, Linda. 2019. “Pope Francis: ‘Mercy is the true face of love’.” Vatican News, July 14. https://
www.vaticannews.va/en/pope/news/2019-07/pope-angelus-catechesis-good-samaritan-mercy.
html (accessed: 16.11.2024).

Colgate Love, Margaret. “Fear of Forgiving: Rule and Discretion in the Theory and Practice of
Pardoning.” Federal Sentencing Reporter 13(3—4): 125-133. https://doi.org/10.1525/fsr.
2000.13.3-4.125

Hart, Herbert Lionel Adolphus. 1997. The Concept of Law. Oxford: Oxford University Press.

Maruli¢, Marko. 2021. Judita. Split: Matica Hrvatska.

Merriam-Webster Dictionary. 2024. “Charity.” In Merriam-Webster Dictionary. https://www.
merriam-webster.com/dictionary/charity (accessed: 6.11.2024).

Merriam-Webster Dictionary. 2024a. “Mercy.” In Merriam-Webster Dictionary. https://www.
merriam-webster.com/dictionary/mercy (accessed: 6.11.2024).

Oxford English Dictionary. 2024. “Mercy.” In Oxford English Dictionary. https://www.oed.com/
dictionary/mercy n?tl=true (accessed: 6.11.2024).

Philpott, Daniel. 2020. “There is a Wideness in God’s Justice.” Nova et Vetera 18(4): 1147-1149.

Philpott, Daniel. 2022. “Resurrecting Justice.” Journal of Moral Theology 11(1): 167-192.

Pope Benedict XVI. 2009. “Caritas in Veritate.” Encyclical Letter. Vatican: Dicastery for
Communication. https://www.vatican.va/content/benedict-xvi/en/encyclicals/documents/hf
ben-xvi_enc_ 20090629 caritas-in-veritate.html (accessed: 9.07.2025).

Radbruch, Gustav. 1946. “Gesetzliches Unrecht Und Ubergesetzliches Recht.” Siiddeutsche
Juristen-Zeitung 1(5): 105-108.

RSVCE. 1965. The Bible: Revised Standard Version Catholic Edition. National. Washington:
Council of the Churches of Christ. https://www.biblegateway.com/versions/Revised-Standard-
Version-Catholic-Edition-RSVCE-Bible/ (accessed: 10.11.2024).

Savi¢, Vanja-Ivan. 2018. “Talionsko nacelo u zidovskom pravu: nadopuna ucenja o svrsi kaznjavanja
u hrvatskoj teoriji prava.” Godisnjak Akademije pravnih znanosti Hrvatske 9(1): 65-85. https:/
doi.org/10.32984/gapzh.9.1.6

Snarski, Tomasz. 2024. “Unresolved Relations Between Mercy and Justice. An Introduction.” Prima
Rivista Elettronica Italiana Di Metodologia Giuridica, L Ircocervo 23(2): 1-5. http://dx.doi.org/
10.57581/LIRCOCERV0.23.2024.2.01

Starr, William, C. 1984. “Law and Morality in H.L.A. Hart’s Legal Philosophy.” Marquette Law
Review 67(4): 673—689.

The Oregonian. 2024. “Federal prosecutions of Rajneeshees.” Oregonlive. https://www.oregonlive.
com/rajneesh/page/federal prosecutions of rajnee.html (accessed: 11.11.2024).

United States Department of Justice. 2005. “Catherine Jane Stubbs Pleads Guilty to Conspiring
to Kill U.S. Attorney in Oregon in 1985.” Department of Justice, September 26. https://www.
justice.gov/archive/opa/pr/2005/September/05_crm_502.html (accessed: 9.11.2024).

Welker, Michael. 2014. “The Power of Mercy in Biblical Law.” Journal of Law and Religion 29(2):
225-235. https://doi.org/10.1017/j1r.2014.9

Wex Definitions Team. 2024. “Pardon.” In Legal Information Institute. Cornell Law School. https://
www.law.cornell.edu/wex/pardon (accessed: 9.11.2024).


https://www.britannica.com/topic/pardon
https://doi.org/10.1017/S1352325204000163
https://doi.org/10.1017/S1352325204000163
https://www.vaticannews.va/en/pope/news/2019-07/pope-angelus-catechesis-good-samaritan-mercy.html
https://www.vaticannews.va/en/pope/news/2019-07/pope-angelus-catechesis-good-samaritan-mercy.html
https://www.vaticannews.va/en/pope/news/2019-07/pope-angelus-catechesis-good-samaritan-mercy.html
https://doi.org/10.1525/fsr.2000.13.3-4.125
https://doi.org/10.1525/fsr.2000.13.3-4.125
https://www.merriam-webster.com/dictionary/charity
https://www.merriam-webster.com/dictionary/charity
https://www.merriam-webster.com/dictionary/mercy
https://www.merriam-webster.com/dictionary/mercy
https://www.oed.com/dictionary/mercy_n?tl=true
https://www.oed.com/dictionary/mercy_n?tl=true
https://www.vatican.va/content/benedict-xvi/en/encyclicals/documents/hf_ben-xvi_enc_20090629_caritas-in-veritate.html
https://www.vatican.va/content/benedict-xvi/en/encyclicals/documents/hf_ben-xvi_enc_20090629_caritas-in-veritate.html
https://www.biblegateway.com/versions/Revised-Standard-Version-Catholic-Edition-RSVCE-Bible/
https://www.biblegateway.com/versions/Revised-Standard-Version-Catholic-Edition-RSVCE-Bible/
https://doi.org/10.32984/gapzh.9.1.6
https://doi.org/10.32984/gapzh.9.1.6
http://dx.doi.org/10.57581/LIRCOCERVO.23.2024.2.01
http://dx.doi.org/10.57581/LIRCOCERVO.23.2024.2.01
https://www.oregonlive.com/rajneesh/page/federal_prosecutions_of_rajnee.html
https://www.oregonlive.com/rajneesh/page/federal_prosecutions_of_rajnee.html
https://www.justice.gov/archive/opa/pr/2005/September/05_crm_502.html
https://www.justice.gov/archive/opa/pr/2005/September/05_crm_502.html
https://doi.org/10.1017/jlr.2014.9
https://www.law.cornell.edu/wex/pardon
https://www.law.cornell.edu/wex/pardon

	Vanja-Ivan Savić, WRITING IN THE SAND: MERCY AND CHARITY

ABOVE THE LAW?




Raport dostępności





		Nazwa pliku: 

		Savić_137_151.pdf









		Autor raportu: 

		



		Organizacja: 

		







[Wprowadź informacje osobiste oraz dotyczące organizacji w oknie dialogowym Preferencje > Tożsamość.]



Podsumowanie



Sprawdzanie nie napotkało żadnych problemów w tym dokumencie.





		Wymaga sprawdzenia ręcznego: 2



		Zatwierdzono ręcznie: 0



		Odrzucono ręcznie: 0



		Pominięto: 5



		Zatwierdzono: 25



		Niepowodzenie: 0







Raport szczegółowy





		Dokument





		Nazwa reguły		Status		Opis



		Flaga przyzwolenia dostępności		Zatwierdzono		Należy ustawić flagę przyzwolenia dostępności



		PDF zawierający wyłącznie obrazy		Zatwierdzono		Dokument nie jest plikiem PDF zawierającym wyłącznie obrazy



		Oznakowany PDF		Zatwierdzono		Dokument jest oznakowanym plikiem PDF



		Logiczna kolejność odczytu		Wymaga sprawdzenia ręcznego		Struktura dokumentu zapewnia logiczną kolejność odczytu



		Język główny		Zatwierdzono		Język tekstu jest określony



		Tytuł		Zatwierdzono		Tytuł dokumentu jest wyświetlany na pasku tytułowym



		Zakładki		Zatwierdzono		W dużych dokumentach znajdują się zakładki



		Kontrast kolorów		Wymaga sprawdzenia ręcznego		Dokument ma odpowiedni kontrast kolorów



		Zawartość strony





		Nazwa reguły		Status		Opis



		Oznakowana zawartość		Pominięto		Cała zawartość stron jest oznakowana



		Oznakowane adnotacje		Pominięto		Wszystkie adnotacje są oznakowane



		Kolejność tabulatorów		Zatwierdzono		Kolejność tabulatorów jest zgodna z kolejnością struktury



		Kodowanie znaków		Pominięto		Dostarczone jest niezawodne kodowanie znaku



		Oznakowane multimedia		Zatwierdzono		Wszystkie obiekty multimedialne są oznakowane



		Miganie ekranu		Zatwierdzono		Strona nie spowoduje migania ekranu



		Skrypty		Zatwierdzono		Brak niedostępnych skryptów



		Odpowiedzi czasowe		Zatwierdzono		Strona nie wymaga odpowiedzi czasowych



		Łącza nawigacyjne		Zatwierdzono		Łącza nawigacji nie powtarzają się



		Formularze





		Nazwa reguły		Status		Opis



		Oznakowane pola formularza		Zatwierdzono		Wszystkie pola formularza są oznakowane



		Opisy pól		Zatwierdzono		Wszystkie pola formularza mają opis



		Tekst zastępczy





		Nazwa reguły		Status		Opis



		Tekst zastępczy ilustracji		Zatwierdzono		Ilustracje wymagają tekstu zastępczego



		Zagnieżdżony tekst zastępczy		Zatwierdzono		Tekst zastępczy, który nigdy nie będzie odczytany



		Powiązane z zawartością		Zatwierdzono		Tekst zastępczy musi być powiązany z zawartością



		Ukrywa adnotacje		Zatwierdzono		Tekst zastępczy nie powinien ukrywać adnotacji



		Tekst zastępczy pozostałych elementów		Pominięto		Pozostałe elementy, dla których wymagany jest tekst zastępczy



		Tabele





		Nazwa reguły		Status		Opis



		Wiersze		Zatwierdzono		TR musi być elementem potomnym Table, THead, TBody lub TFoot



		TH i TD		Zatwierdzono		TH i TD muszą być elementami potomnymi TR



		Nagłówki		Zatwierdzono		Tabele powinny mieć nagłówki



		Regularność		Zatwierdzono		Tabele muszą zawierać taką samą liczbę kolumn w każdym wierszu oraz wierszy w każdej kolumnie



		Podsumowanie		Pominięto		Tabele muszą mieć podsumowanie



		Listy





		Nazwa reguły		Status		Opis



		Elementy listy		Zatwierdzono		LI musi być elementem potomnym L



		Lbl i LBody		Zatwierdzono		Lbl i LBody muszą być elementami potomnymi LI



		Nagłówki





		Nazwa reguły		Status		Opis



		Właściwe zagnieżdżenie		Zatwierdzono		Właściwe zagnieżdżenie










Powrót w górę



